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THE STRAIGHT TALK EXPRESS YESWE CAN HAVE A FALSE
POLITICAL ADVERTISING STATUTE

Colin B. White

The American public has grown weary of political advertisements that manipulate the
truth and focus on out of context quotes instead of substantive issues. Politicians continue to use
false political ads becze they are effective and virtually unregulated. Requiring a politician to
endorse his own advertisement no longer deters him from defaming his opponent. While the
New York Times v. Sullivaattual malice standard for defamation of public officialsbeen a
part of free speech jurisprudence for four decades, the lack of a remedy that redeems the victim
and deters future assailants has prevented more politicians from filing suit.

This article reexamines tidew York Times v. Sullivattual malice starsdd for
defamation against a public official in the age of the Internet campaign. First, it provides recent
examples of misleading political advertisements that illustrate the need to provide politicians
with a timely remedy. Next, it discusses the hist background on defamation as it pertains to
public officials and summarizes the regulations of Internet speech that relate to defamation of a
public official. It then examines CongressO recent approach to the regulation of false advertising
through canpaign finance reforms that indirectly attempt to regulate potentially defamatory
campaign ads before demonstrating that the actual malice standard should be retained because:
1) it can be adapted to modern times, 2) it does not violate the rulings@dineregarding
Internet speech or campaign finance, and 3) it adequately protects political speech. Finally, this
article proposes the creation of a federal statute that retains the actual malice standard and
requires a mandatory retraction to ensuréipal speech is not chilled, to protect media
defendants from ruinous lawsuits, and to give politicians a remedy that will limit damage to their
reputation and deter future false ads.
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THE STRAIGHT TALK EXPRESS YeESWE CAN
HAVE A FALSE POLITICAL ADVERTISING STATUTE

Colin B. White

INTRODUCTION

Thomas Jefferson was a madniakhraham Lincoln was a traitérand Andrew Jackson
was a bloodthirsty brawlér. While these published remarks about three of AmericaOs greatest
Presidents seem blasphemous, politioglponents and the press subjected each to such
accusations both during the campaign and after the eléctidxs the previous examples
illustrate, negative attacks, whether true or false, have been a part of American politics from the

birth of our country The election of 2008 was no differéntElizabeth Dole, the incumbent

" J.D. expected May 2010. The author wolike to thank his mother, Christine White, and his father, William P.
White Ill, for their love, support, and encouragement.

1 Jack WinsbroMisrepresentation in Political Advertising: The RofeLegal Sanctions36 EMORY L.J.853, 853
(1987).

2 |d. at854. President Lincoln was described in no more flattering terms as Oan ape, a buffoon, a fiend, a ghoul, a
lunatic, a robber, a savage . . . and a weakliln. SeegenerallyJEFFREYMANBER & NEIL DAHLSTROM,
LINCOLNG WRATH: FIERCEMOBS, BRILLIANT SCOUNDRELS AND A PRESIDENTE MISSION TODESTROY THEPRESS
(2005) (describing the destruction of the pouthernJeffersoniarand the conspiracy involving President
LincolnOs involvement in silencing the press).

% Winsbro,supranote 1, at 85%4. PresidenAndrew Jackson was purported to have murdered or executed
eighteen people, thus demonstrating his cruetty.See alsdoHN MEACHAM, AMERICAN LION: ANDREW
JACKSON IN THEWHITE HousE 4 (2008) (OThe floodgates of falsehood, slander, and abuse haveistshand
the most nauseating filth is poured, in torrents, on the head, of not only Genl [sic] Jackson but all his prominent
supporters . . . .(Quoting William B. Lewis).

4 A 2005 Wall Street Journal and Federalist Society Poll of professorsaf/histonomics, law, and political
science ranked Presidents Jefferson, Lincoln, and Jackson as the fourth, second, and tenth best Presidents,
respectively, of all timePresidential Leadership: The Rankiny¥ALL ST. J., Sept. 12, 2005,
http://www.opinianjournal.com/extra/?id=110007243.

® SeeBRUCEL. FELKNOR, DIRTY PoLITICS (1966) (discussing the history of negative campaign attacks in politics).

® SeeMark Silva,Campaign Ads Gog Negative CHI. TRiB., Oct. 10, 2008,
http://archives.chicagotribureom/2008/oct/10 (summarizing the attack ads of Barack Obama and John McCain)
See alsd.iz Halloran,McCainOs Political Ads Go Negative Against Obasn®. NEws& WORLD Rer., July 30,

2008, http://mww.usnews.com/articles/news/camp&igf8/2008/07/30/mainspolitical-adsgo-negative
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Senator from North Carolina, ran an advertisement entitted OPromise,O telling viewers that
challenger Kay Hagan attended a OsecretO fundraiser held Oin her honorO by the leader of ¢
political action committee called Godless AmericaAn$he advertisement then showed clips of
Godless Americans lobbyists proclaiming Othere was no JesusO and Othere is no God to rely onC
before saying Kay Hagan Ohid from cameras, took Godless moneyfjdakyésking, OWhat

did [she] promise in return?(The advertisement ended with a womanOs voice stating, OThere is
no God.® The advertisement was one of the most controversial of the 2008 election, and most
people inferred that Elizabeth Dole was gesting Kay Hagan either did not believe in God or

would advocate for the Godless Americans, which directly contradicted HaganOs history of
teaching Sunday school clas$®s.The advertisement was deliberately misleading and was

considered to be slanderoog many™ Hagan filed a defamation lawsuit, but later dropped the

againstobama.html (finding that one third of John McCainOs ads are negative as opposed to ten percent of Barack
Obama0s).

" Seth Wallspole Ad Fabricates\udioof Opponent Yelling OThete No GodOHUFFINGTONPOST, Oct. D, 2008,
http://www.huffingtonpost.com/2008/10/29/dede-fabricatesaudio_n_138874.htmiSee generallzodless
Americans Political Action Committee, http://www.godlessamericans.org (last visited Jan. 2, 2009).

8 Walls, supranote?7; DoleOs QPromiseQ Ad on Hagan, http://www.youtube.com/watch?v=URg kst visited
Apr. 11, 2009) [hereinafter OPromiseO Ad].

® Walls, supranote 7 The required endorsement OIOm Elizabeth Dole and | approve this messsgs@tahp
beginning of the commercialDPromiseO Adeeinfra Part 11.B.1 for an in depth examination of the Bipartisan
Campaign Reform Act, which requires a candidate to identify himself and approve the communication.
Bipartisan Campaign Reform Aof 2002,116 Stat. 81, sec. 305(a)(3), = 315(b)(2)(C), 116 Sta®@12)
(amending 47 U.S.C.A. » 315).

10 Walls, supranote 7; About Kayhttp://www.kayhagan.com/about/abékaty (last visited January 3, 2009)

1 Ppress Release, Kay on Dole Ad AttiackHer Christian Faith: A Fabricated, Pathetic Ad (Oct. 29, 2008),
http://www.kayhagan.com/press/kap-dole-ad-attackingherchristianfaith-a-fabricatedpatheticad.

I don®t know what things were like when she grew up in North Carolina, but the IsostimaCl
was raised in would never condone this kind of personal slander . . . . | do not share [Godless
American) beliefs. Thiswas an event with nearly forty hosts, including an ambassador and a
sitting U.S. Senator (John Kerry).

Id. See alsd.isa Zagaroli,Hagan Disputes Dole Ad in Court Pape@HARLOTTE OBSERVER Oct. 31, 2008, at Al
(OThe idea that Kay Hagan is an atheist or promoting an atheist agenda iqdaisgn@)HaganOs former Bible
teacher, Rick Stone).
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suit after she won the electibnh. North Carolina was not the only state in which controversial
campaign ads aired: in Minnesota, the opponent of Irllrmarican congressional candidate
Ashwin Madia allegedly darkened the skin tone of Madia in three pictures in’an ad.

Next year will mark the 200 year since Thomas Jefferson left office, and while the
negative false attack ads of politics have not changed, the medium by which thoseredizttks
the voters has evolved dramaticdify.Yet, the Oactual maliceO standard for proving defamation
against a public official has remained unrevised from its creatiddeim York Times Co. v.
Sullivan!® The Presidential campaign of 2008 has been calledminal and transformative
election that will influence the way campaigns are run for many y®ars. the basis of this
classification is the role the Internet played in the campaign; the Obama campaign, in particular,

utilized YouTube to post campaigmis’ and text messages to remind supporters tolofehe

12 SeePress Release, Kay Haghiles Suit Against Elizabeth Dole, Elizabeth Dole Committee, Inc. for Defamation
(Oct. 31, 2008) http://www.kayhagan.com/press/kaganfiles-suitagainstelizabethdole-elizabethdole-
committeeinc-for-defamation) News14com HaganDrops Lawsuit Agaist Dole
http://news14.com/content/local_news/triad/601474/hatyapslawsuitagainstdole (lastupdated Nov. 14,

2008.

13 Rebecca DandV Ad Stirs Controversy in Minnesota House Ri¢eLL ST.J.BLOGS, Oct. 30, 2008,
http://blogs.wsj.com/washwire/200®/30/t+ad-stirs-controversyin-minnesotahouseracd. A nonpartisan
political action committee posted versions of the original pictures next to the alleged doctored lphotos.

14 Biography of Thomas Jeffersohttp://www.whitehouse.gov/history/pidents/tj3.html (lasvisited Apr. 11,
2009.

15 New York Times Co. v. Sullivan, 376 U.S. 254 (1968ealso infraPart Il.A (discussing the creation of the
actual malice standard Mew York Times Cw. Sullivan.

6 SeeAdam NagourneyThe 080 Camigm: Sea of Change for Politics as We KnioyN.Y. TIMES, Nov. 4, 2008,
at Al.

It has rewritten the rules on how to reach voters, raise money, organize supporters, manage the news
media, track and mold public opinion, and wayeand withstand® political attacks, including
many carried by blogs that did not exist four years ago. It has challenged the consensus view of
the American electoral battleground, suggesting that Democrats can at a minimum be competitive
in states and regions that had long beeruBkgan strongholds.

Id.

1" SeeBarack ObamaQs YouTube Channel, http://www.youtube.corbArseibbamadotcom (last visited Jan. 4,
2009) John McCainOs YouTube Channel, http://www.youtube.com/user/johnnmccaindotcom (last visited Jan. 4,
2009) (showing exapies of PresiderElect Barack Obama and Senator John McCainOs campaign ads and
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Internet has evolved from a network of military computers to Othe most participatory
marketplace of mass speechO in the wdrldn 2008, more people than ever relied on the
Internet to get inforntéon about political candidaté8. The Internet also surpassed newspapers
as the source in which people get their national and internationafhews.

Due to the rapid evolution of the Internet and content sharing websites like YouTube,
false campaign adsith defamatory content reach more people more quickly and for a longer

duration” False campaign ads almost always take the form of negative attacks against an

videos). As of January 4, 2008 PresidElgct Obama had over twenty million channel views while Senator John
McCain had just over two millionld.

18 Nagourneysupranotel6. Nagourney states thtte use of the Internet in elections began in 2000 with President
BushOs campaign to migerget potential supporters and continued with Howard DeanOs 2004 campaign, which
was the firsto use the Internet to sign up volunteers and receive donatthns

But only 40 percent of the country had broadband back then. You know have people who donOt have
home telephones anymore. And Obama has done a tremendous waging a campaign through th
new media challenge.

| don®t know about you, but | see an Obama Internet ad everyday. And | have for six months.
Id. (quoting Sara Taylor, White House political director during George W. BushOs reelection campaign).

19 Amity Hough FarrarYirtual Politics and the 2000 Election: Does First Amendment Protection Extend to
Political Speech on the InternétJ.INTELL. PROP. L. 395, 399400 (2000) discussing origin of the Internet as a
military projec); Diane Rowland@Griping, Bitching and Speaking Your idi: Defamation and Free Expression
on the Internet110PENN ST. L. REV. 519, 519 (2006) (quoting ACLU v. Reno, 929 F. Supp. 824,838(E.D.
Pa. 1996)affOd521 U.S. 844 (199Y)JOHN B. HORRIGAN PEW RESEARCHCTR., PEW INTERNET AND AMERICAN
LIFE PROJEC, OBAMA (3 ONLINE OPPORTUNITIES(2008), http:/pewresearch.org/pubs/1047/obamiatine-
opportunities (seventfive percent of Americans are Internet users).

20 PEW RESEARCHCTR. FORPEOPLE& THE PRESS INTERNETNOW MAJOR SOURCE OFCAMPAIGN NEWS, (2008,

http://pewresearch.org/pubs/1017/internetvmajorsourceof-campaigranews (showing that the amount of
people who get their presidential campaign news from the Internet is up 23% from 2004).

2L PEw RESEARCHCTR. FORPEOPLE& THE PRESS INTERNETOVERTAKES NEWSPAPERS ANEWS SOURCE, (2008,

http://pewresearch.org/pubs/1066/interoeertakesnewspaperasnewssource. Over forty percent of people
get their national and international news from the Internet, compared tefibérfyercent who use newspager
and seventy percent who use televisitth. Additionally, the Internet is now tied with television as the main
news source for Americans between the ages of eighteen to tmieatyld.

# Seesupranotel7. A search on the website YouTube.com@mampaign adsO yie&8900 results ranging from

political ads from 209to ads dating back the 19§O®9utube.combttp://wwvy.youtube.con@search Ocampaign
adsOjlast searchecude 4, 2009). A search for OElizabeth DoleOs PrévdiSeyields a videfor the ad as the
number one resultld. (search for OElizabeth DoleOs Promise @akDsearcheduhe 4, 2009)
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opponent because they get more coverage and are very efféctivehe 2006 Congressional
midterm election, ninety percent of ads were negative, causing seven in ten Americans to believe
Onot muchO or Onothing at all® of what they heard in politi€al Buks.influx of negative, and

many times false, campaign ads has lowered the discourse tidgbalebate, misled voters,
prevented actual issues from being debated, and alienated Americans from politicians and the
political proces$®> Once a false and defamatory ad is broadcast, it is nearly impossible to repair
the damage due to the lack of apmiate remedies available to politicians and the difficulty of

prevailing in a defamation stft.

% Seel ee GoldmanFalse Campaign Advertising and the OActual MaliceO Stan8afL. L. ReEv. 889, 895
(2008) (OThe increase in the incideand reaclof false advertising has had disturbingly destructive
consequences for our democratic system. . . . False advertising, usually negative, lowers the quality of political
discourse and debateadd MARK JURKOWITZ, PEW RESEARCHCTR., PROJECT F® EXCELLENCE IN JOURNALISM,
CAMPAIGN TACTICS AND TONE TRUMP ECONOMY IN MEDIA NARRATIVES (2008,
http://pewresearch.org/pubs/994/campatgeticsandtonetrump-economyin-medianarratives (showing that in
the week of Oct.-42, 2008, more stories cover®tharsher attacks by candidatesO than any other issue, including
the Ofinancial crisisO and the Oeconom$d®)alsathleen Hall Jamiesogoing Negative, Campaign 2008
BILL MOYERSJOURNAL, Oct. 10, 2008http://www.pbs.org/moyers/journal/10102008/profile2. ht@The bulk of
negative campaigning rests on questioning the opp@nenaracter and judgment.O)

Negative ads work and have their pladéwey are how the voters find truitha morass of claims and
counterclaims. With much of the media oriented toward the left or the right, negative ads are
often the only way voters can penetrate the claims of the various campaigns and get the facts.
Voters always tell pollsters that thdyate negative ads, but politicians continue to run them.
That's because the same polls show that they wiorla world with flawed politicians, we need
negative ads; otherwise, we won't know candidates' defects until it's too late.

Id. (quotingDick Morris, Dick Morris: Negative Campaigning Is Good for AmeritASNEWS & WORLD
REPORT, Oct. 6, 2008 available ahttp://www.usnews.com/articles/opinion/2008/10/06/di@rrisnegative
campaigningis-goodfor-america.html

24 susan Pagélasty Ads Close Ouat Mud-Caked CampaigriJSA TopAy, Nov. 3, 2006, at 11A (describing the
various negative campaigns on television during the last week of the 2006 Congressional midterm election).

% SeeGoldmansupranote23, at 89597. See alsaVilliam P. MarshallFalse Campaign Speech and the First
Amendmentl53U. PA. L. Rev. 285, 294 2009 (ODemocracy is premised on an informed electorate. Thus, to
the extent that false ads misinform the voters, they interfere withrtloess upon which democracy is based.O)

% Edmond Costantini & Mary Paul Nas,APP'S_LAPPback The Misuse of Libel Law for Political Purposes and
a Countersuit ResponsglJ.L.& PoL. 417, 41920 (1991) (OThe vast majority recentibel suits have uitately
failed inthecourts. . . . One would be haptdessed to find another area of the law in which so overwhelming a
proportion of defendants brought into court are eventually vindicated.O).
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This Comment reexamines thdew York Times Coactual malice standard for
defamation against a public official in the age of the Internet campaigh.consiers the
application ofcase lawto the regulation of defamatory political advertiseméhtits focus will
be limited to false campaign ads aired on television and posted online by polticiaag. Il of
this Comment provides historical background efachation as it pertains to public officials and
summarizes the regulations of Internet speech that relate to defamation of a public*fficial.
Part 1l examines CongressOs recent approach to the regulation of false advertising through
campaign finance ferms that indirectly attempt to regulate potentially defamatory campaign
ads®® Part IV demonstrates that the actual malice standard should be retained because it can be
adapted to modern times, does not violate the rulings of the Court regarding Isferaet or
campaign finance, and adequately protects political spéedhinally, Part V proposes the
creation of federal statute that retains the actual malice standard and requires a mandatory

retraction to ensure political speech is not chilled, toegtomedia defendants from ruinous

27 SeePart I1.A.1 (discussing thdew York Time€o.decison). Politicianswere considered public officials for
defamatory purposes in the CourtOs rulifgeéw York Time€o. New York Times C0376 U.Sat254. This
Comment will not address Opublic figuresO or how the Court determines whether a pgsbliciigure. See
Curtis Pub@ Co. v. Butts, 388 U.S. 130 (196defining Opublic figureO).

% This CommentOs proposal is limited in part by case law and in part by Federal Election Commissi®eaules.
infra Part IHII (discussing the cases thatMeashaped the actual malice doctrine and the Federal Election
Commission rules regulating political advertisements).

2 The Federal Election Commission has sought to regulate advertisements not aired by the candittatigrbut
his behalf, as Ocoordited communications.See infranote217 (defining@oordinated communicatith

%0 Seeinfra Part Il (summarizing the progeny of Supreme Court cases that define defamation law concerning public
officials and briefly recapping the relevant sectionshef€ommunications Decency A@CDAOaNnd the case
that interpreted it). This part will not focus on Internet anonymity issues or distributor issues, but is limited to
instances in which public officialOs opponent produces the defamatory advertisement.

31 See infraPart 11l @nalyzingthe Bipartisan Campaign Reform Act of 20BCRA), attemps to use it toregulate
political ads and thecourt decisiongnvolving political ads thahaveinterpreedthe BCRA).

32 Sednfra Part IV (discussing the reass to adapt the actual malice standard to the modern era of political
campaigns and addressing the dangers of infringing on political speech).
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lawsuits, and to give politicians a remedy that will limit damage to their reputation and deter

future false ad&®

BACKGROUND

The common law of defamation, and more specifically libel, against public officials
began in a mst unlikely placé* Before critically analyzing the actual malice standard, it is
necessary to trace the origin of common law libel against public officials and its further
constitutionalization in subsequent cases. Part Il first discusses the larcheaskinvolving
libel against public officials and then briefly summarizes the regulation, or lack thereof, of
Internet speech.

a. Libel Against Public Officials

Libel is defined as Oa method of defamation expressed by print, writing, pictures, or
signs.& A statement is libelouger seif the words are of such character that an action may be
brought upon them without the necessity of showing any special damage as the law will presume
any one so slandered must have suffered some ddfa@me would assume tha false
advertisement against a public official would be libelpesse however, the Supreme Court, in
New York Times Cocreated an additional hurdle for public officials attempting to bring a libel

suit: actual malicé’

¥ SeeinfraPart V (proposing a federal statute that gives defamed public officials greater recourseotdniléngr
political speech).

3 See infraPart I1.A (discussing the foundation of common law libel and the cases folldvewgyork Time€o.
in which the Courexpanded and clarifieithe New York Time€o. decision).

% BLACKGLAW DICTIONARY 1060 (4thed. rev. 1968). Defamation is defined as Othe offense of injuring a personOs
character, fame, or reputation by false and malicious statemedt&tb05.

% 1d. at 1062.

37 Sednfra Part I1.A.1 (discussing the Cour#sculationof the actual malie standard itNew York Time€o).
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i. New York Times Co. v. Sulliva
The Supreme CourtOs commitment to protecting speech that potentially defames public

officials has its origins in &lew York TimegOtheTime®) ad that did not mention a public
official by name® L.B. Sullivan was a Commissioner of the City of Montgoyn&tabama>®

Sullivan sued th&@imesand four ministers working on the civil rights movement for publishing

an editorial advertisement that falsely described certain events as Oa wave dftSuliv@an

alleged that the advertisement falsely implicatéd in several arrests of King, the bombing of
KingOs house, and the attempted starving of stuttersich allegations reflected poorly on

Sullivan®? Sullivan sent a letter to each minister andTimeesdemanding a retractioi. While

¥ Seee.g.,Amanda HylandThe Taming of the Internet: A New Approach THRatty Internet Defamatiqr31
HASTINGSCOMM. & ENT. L.J.79, 87-91 (2008) (examining First Amendment foundations of libel law for
publishers wie emphasizing libel law applications on the Internet and discussing the policy implications of
Section 230 of the Communications Decency Axtll Thomas Kanéyalice, Lies, and Videotape: Revisiting
New York Times v. Sullivan in the Modern Age of Palittampaigns30RUTGERSL.J.755(1998)
(summarizing the opinion of the Courtitew York Time€o.and discussing the rationale for the CourtOs
decision before citing the critics of the decision and proposing that courts issue a proclamation of truth in
campaign slander cases).

3% New Times C0376 U.Sat256

“0|d. at 25657. The advertisement, entitled OHeed Their Rising VoicesO was published on March 29, 1960, and
never directly referred to Sullivan by name, although he alleged that the acctisatidve police, armed with
shotguns and tear gaké¢ OringingO), had padlocked students of Alabama State College in their dining hall in an
attempt to starve them into submission, referred to him as the Commissioner in charge of thédpeli@h8.

*1 |d. at 2. The Supreme court also found that the advertisement contained a number of inaccuracies. For
instanceDr. King had only been arrested four tinieghe past, not seveandthe police were deployed near the
Alabama Stateampus severaines but had never OringedO the camipusit 259. See generalliKermit Hall,
Justice Brennan and Cultural History: New York Times v. Sullivan and Its ,Tan€sL. W. L. Rev. 339,343
(1991):

The ad named no specific public officials in Alabama, lalied attention in somewhat hyperbolic
fashion to Otruckloads of police armed with shotguns anddsdthat] ringed the Alabama State
College Campudand Opadlocked® the dining hall in Oan attempt to starve them [the student
protestors] into submissidd. The ad portrayed the civil rights movement in general, and Martin
Luther King, Jr. in particular, in a sympathetic and heroic manner. It left little doubt in reader's
[sic] minds that unnamed Southern public officials were bent on King's and the mdgemen
destruction.

Id.

2 New York Times C0376 U.S. at 260. Though he made no effort to prove actual pecuniary loss as a result of the
alleged libel, a former employer testified that if the allegations in the paper were true, he would not want to
asseiate with Sullivan and would probably not rehire hild. SeegenerallyKermit Hall, OLies, Lies, LiesO:
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none of the indiidual petitioners responded, tAiémessent him a lettet! Sullivan filed suit
days after receiving the correspondefrce.

The trial judge instructed the jury that the advertisement was libeleuse meaning
that theTimeswould be liable if it was founthat they had published the advertisement and the
statements published concerned the resporiflefihe jury took just over two hours to return a
verdict of $500,000 in favor of Sullivail. The Supreme Court of Alabama affirmed the lower
courtOs decisiofinding that the matter complained of subjected Sullivan to public contempt and

was thus libelouper se*® The Court found it common knowledge that the commissioner

The Origins of New York Times Co. v. Sulliya@omm. L. & PoL® 391,403 (2004) (stating Sullivan was
rebuked by the African American press beedus did not attempt to make any arrests in the Alabama State
College incident).

“3New York Times Cp376 U.S. at @1

“1d. TheTimesdid not publish a retraction but did write a letter in response stating they seenewhat puzzled
as to how youhink the statements in any way reflect on yoyand] you might, if you desire, let us know in
what respect you claim that the statements in the advertisement reflect ordiou.O

5 |d. SeeHall, supranote42, at417

On April 9, Nachman gave insictions to Sullivan, James and Parks to write identical letterts
only to theTimesbut to each of the four Alabama preach@lsmanding that they prepare a full
retraction. The latter were joined as parties in order to keep the litigation in the rAtabaurts
and to block removal to the potentially more sympathetic federal courts.

Id.
46 New York Times Co376 U.S. at 262.
47 SeeKane,supranote38, at 76465,

The Timesrightfully feared that the verdict would be repeated in the five otherafdabcases that
had been filed as a result of that single ad. The financially unstable paper could have faced up to
$3 million in damages if all of those cases were successful. The paper's survival depended upon a
successful appeal.

Id.

“8 New York TimesCo. v. Sullivan273Ala. 656, 67376 (Ala. 19&), revOd376 U.S. 254. (1964). The Alabama
Supreme Court held that words are Olibelous per seO teemo@is published tend to injure a person libeled by
them in his reputation, profession, trade or bess, or charge him with an indictable offense, or tends to bring
the individual into public contemyid Id. The Court further held that the effects of the publication should be
determined by the Onatural and probable effects on upon the mind of thye agacerO and that Othe matter
complained of is, under the above doctrine, libelous per se, if it was published of and concerning the plaintiff.O
Id. (quotingWhite v. Birmingham Post CA.72 So. 649, 65@Ala. 1938). Finally, the Court held that Ofilibel
action where the words are actionable per se, the complaint need not specify damagespnbofgecuniary
injury required,such injury being impliedld. at 676 (citation omitted).
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controls police and fire personrfél.Against this backdrop and during the turbulent yeaithe
civil rights movement, the United State Supreme Court granted certfrari.
Justice Brennan delivered the landmark opinion of the Court and was joined by six other
Justices® Justice Brennan decided the case against the backdrop of a commitoyee,tiree,
and biting attacks on government officialsThe Court, in reversing and remanding the decision
of the Alabama Supreme Court, declared that the Constitution required a public official, in order
to recover damages, to prove a statement absutdnduct was made with actual mafice.
From the beginning of the opinion, Justice Brennan stressed the long history of case law

emphasizing the protection of freedom of the présEhe majority opinion based its holding on

4 New York Times Co376 U.S. at 263.

0 SeeHyland,supranote38, at 87 (summarizing the procedural historNefw York Coand the CourtOs reasoning
in reversing the Alabam@upremeCourt).

1 New York Times C0376 U.S. at 256. The decision of B@premeCourt was unanimous; Justice Blaahd
Justice Galberg eaclwrote a concurring opinigrboth ofin which Justice Douglas joinedbee generally id

2 1d. at 270 (fW]e conder this case against the background of a profound national commitment to the principle
that debate on public issues should be hibited, robust, and widepen, and that it may well include vehement,
caustic, and sometimes unpleasantly sharp attacks on government and public OffiSeaks generallyall,
supranote4l, at 356:

In this sense, Brennan contributed to the decaypwincunity values associated with first amendment
law since the 1930sThe decision helped to push American public life, at least where criticism of
officials was involved, away from the idea of a New England town meeting, in which the quality
of what was aid was more important than the quantity.

>3 New York Times Co376 U.S.at 27980. Actual malice is defined as knowledge of the falsity of the statement or
a reckless disregard as to whether the statement is true ddnat.280. The petitioner hathe burden of
proving the charge was false and was made with actual médice&Sednfra Part 11.A.3 (examining a subsequent
SupremeCourt decision that further defines actual malice).

> New York Times Co376 U.S.at 269. See generallNAACP. v. Button, 371 U.S. 415, 429 (1963) (finding that
the opportunity to speak oneOs mind should be afforded for Ovigorous advocacyO as well as Oabstract discussion);
Roth v. United States, 354 U.S. 476, 484 (1957) (holding that the First Amendment Owasdfaslrisseare
unfettered interchange of ideas for the bringing about of political and social changes desired by the peopleO);
Bridges v. California, 314 U.S. 252, 270 (194@]I]t is a prized American privilege to speak oneOs mind,
although not always witherfect good taste, on all public institutions&)pmberg v. California, 283 U.S. 359,
369 (1931) (The maintenance of the opportunity for free political discussion to the end that government may be
responsive to the will of the people and that changsshe obtained by lawful means, an opportunity essential
to the security of the Republic, is a fundamental principle of our constitutional systemQ); United Statéd v. Ass
Press, 52 F. Supp. 362, 372 (S.D. N.Y. 1948)he First Amendment presupposestriggat conclusions are
more likely to be gathered out of a multitude of tongues, than through any kind of authoritative selection. To
many this is, and always will be, folly; but we have staked upon it our, altt®i326 U.S. 1 (1945)yehOg

10
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three distinct but interreladerationales: (1) the analogy to seditious libel; (2) the concern with
monetary damages; and (3) the fear of a Ochilling effectO on political Spéeisiimportant to
understand the basis of the CourtOs rationales before discussing subsequent easasdtand

clarify the CourtOs ruling Mew York Times Co

1. The Analogy to Seditious Libel

The Timessought to analogize the Alabama Stafute the Sedition Act of 1798, which
allowed the government to penalize a publisher of libelous wBrd3n apeal to the Supreme

Court, theTimessuccessfully did just tha. Justice Brennan referenced the Sedition Act in his

denied326U.S. 802 (1945)ehOg denie®26 U.S. 803 (1945)This principle was best formulated in the
concurring opinion of Justice BrandeisWhitney v. California

Those who won our independence believed . . . that public discussion is a political dubgtahis t
should be a fundamental principle of the American governmé&hiy recognized the risks to
which all human institutions are subjecBut they knew that order cannot be secured merely
through fear of punishment for its infraction; that it is edeas to discourage thought, hope and
imagination; that fear breeds repression; that repression breeds hate; that hate menaces stable
government; that the path of safety lies in the opportunity to discuss freely supposed grievances
and proposed remedieqydathat the fitting remedy for evil counsels is good onBslieving in
the power of reason as applied through public discussion, they eschewed silence coerced by law
the argument of force in its worst formRecognizing the occasional tyrannies of goiregn
majorities, they amended the Constitution so that free speech and assembly should be guaranteed.

274 U.S. 357, 3796 (1927) (Brandeis, J., concurrin@otnote omitted)overruled in part byBrandenburg v.
Ohio, 395 U.S. 444 (1969).

% SeeKane,supta note38, at 265 (analyzing th8upremeCourtOs three rationalesNaw York Timeand
discussing the subsequent cases that broadendidvh&' ork Time€o. opinion).

5 ALA. CODE, tit. 7, 2914 (1964).

Alabama law denies a public officer recovery mfnitive damages in a libel action brought on
account of a publication concerning his official conduct unless he first makes a written demand for
a public retraction and the defendant fails or refuses to comply.

New York Times C0376 U.S. at 26{citing ALA. CODE, tit. 7, @ 914 (1964)).
" SeeSedition Act of 1798] Stat. 58 (1798).

8 New York Times Cpat 273-74. While the Supreme Court never considered the constitutionality éfahe
President Thomas Jefferson pardoned those convicted undeauisieehe believed it was unconstitutioridl. at
276.

%9 |d. at283-84. The opening line of WeschlerOs petition for certiorari on behalf Birtresread:

The decision of the Supreme Court of Alabama gives a scope and application to the law of libel so
restrictive of the right to protest and criticize official conduct that it abridges the freedom of the
press, as that freedom has been defined by the decisions of this IErarisforms the action for

11
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opinion, recounted its history, and proclaimed it unconstituttfhaHe also stated that the
Alabama statute was in fact worse than tleeli®n Act or any criminal statute, because the
monetary damages established by the Alabama statute were one hundred times greater than those
provided by the Sedition A&. The survival of not only newspaper editorials, but of the
freedom of the First Aendment itself, was an additional concern for the Cutivhile the
backbone of Justice BrennanOs opinion was the analogy to seditious libel, the analogy broke

down when the Court expanded the scope of actual malice in subsequent d&tisions.

defamation from a method of protecting privateutagion to a device for insulating government
against attack

ANTHONY LEWIS, MAKE NO LAW: THE SULLIVAN CASE AND THEFIRSTAMENDMENT 58, 107-08 (1991)
® New York Times Co376 U.S. at 2737.

If neither factual error nor defamatory content sufficegeimove the constitutional shield from
criticism of official conduct, the combination of the two elements is no less inadedtiateis
the lesson to be drawn from the great controversy over the Sedition Act of 1798 . . . which first
crystallized a naticel awareness of the central meaning of the First Amendment.

Id. at 273

®1 |d. at 277. Seealso Anthony Lewis,New York Times v. Sullivan Reconsidered: Time to Return to OThe Central
Meaning of the First Amendmedt83CoLuM. L. REv. 603, 606 (1983)

What he was saying was that this was really akin to a case of seditiousofitginishment for
agitating against authority.And for reasons deep in English and American history, that is a
concept particularly suspect under the first amendmérite SeditionAct . . . made truth a
defense, a liberalizing change from the English law of seditious libel, and provided that juries
should decide both facts and laBut despite those reformist features, s was denounced by
the Jeffersoniagas a violation oftte first amendmerdand the criticism carried the dafhe Act
was allowed to expire after two years, and Congress repaid the fines of those convicted under it.

%2 New York Times Co376 U.S. at 278 (OWgther or not a newspaper can survive a successgrth judgments,
the pall of fear and timidity imposed upon those who would give voice to public criticism is an atmosphere in
which the First Amendment freedoms cannot survive.O).

83 SeeKane,supranote38, at 767. See alscCurtis PubOg Co388 U.Sat 15354 (holding that the actual malice
standard created Mew York Times Capplied to all public figures and was not limited to public officiasge
also infraPart 11.A.3 (discussingt. Amantand the CourtOs clarification of the meaning of hntadice).

12
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2. Monetay Damages

Despite its historical comparisons to the Sedition Act and concern for First Amendment
freedoms,New York Times Cowas about mone}? The editorial in theTimeswas a paid
advertisement Sullivan and the Alabama courts contended that freed@pe®ch guarantees
did not apply because the purchased editorial was a commercial adverti&ikatCourt did
not accept the argumetit. Justice Brennan classified the advertisement ascommercial
speech because it stated an opinion, protestecedliauses, and asked for mofigy.

The fact that the four ministers had paid Thmesfor publishing the advertisement was
immaterial, according to the Colrt. Nevertheless, in making this assessment, the Court
acknowledged that in the modern day, pradcspeech is intertwined with prefitaking
activities of newspapers, which must be prote€ted.

Additionally, the Court examined a second financial dimensiddew York Times Co.
the size and nature of the damage aw&rdén individualOs interest iheir reputation is not
easily measuref. While the injury of defamation is a serious one, the Court was concerned that

an abusive assessment of damages based on a tenuous connection between demonstrated harn

SeeKane,supranote 38at 769(describing two financial issue over which the Court was concerned)
% New York Times C0376 U.S. at 265.

% |d. The advertisementbst$4800. Id. at 260.

®7 1d. at 264265.

Id. at 266. Sullivanrelied onValentine v. Chrestenséa buttressis contention that the editorial was
commercial speech316 U.S. 52, 62 (1942pverruled by Va. State Bd. of Pharmacy v. V@itizens Consumer
Council,Inc. 425 U.S. 748 (1976)In Chrestenserthe Court pheld a city ordinance that prohibited street
distribution of commercial and business advertisilth.

% New York Times G&76 U.S. at 266.
0 Kane,supranote38, at B9 (The Court Owas unwilling to punish ffieesfor this profitmaking motiveO)
™ d.

"2 |d. (citing W. PAGE KEETON ET AL, PROSSER ANDKEETON ON THELAW OF TORTS & 116A, at 843 (5th ed. 1984)).

13
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and awarded damages would re&ultThe high arount of damages, the Court feared, would

threaten the very existence of the American pfess.

3. Chilling Effect

Despite the CourtOs emphasis on the Sedition Act of 1789 and concern with monetary
damages, the fear of chilling speech is the rationald eisethe basis for protecting’t. Until
New York Times Cpothe truth of the statement separated the guilty from the innocent in libel
cases® Justice BrennanOs majority opinion applied protection from libel suits to some types of
speech that were potiaily false’’ Instead of the bright line true/false test, the Court looked at

the subjective belief of the party who uttered the libelous renférkghile untrue speech has no

3 At the time of this decision, four separate libel suits based on the advertisement had been filed, resulting in
another $500,000 veict and damages sought in the remaining cases were $2,000l080York Times Co376
U.S. at 278.Justice Black stressed the possible OchillingO effect in his concurring opinion:

There is no reason to believe that there are not more such hugesverticig just around the corner
for the Times or any other newspaper or broadcaster which might dare to criticize public officials.
In fact, briefs before us show that in Alabama there are now pending eleven libel suits by local and
state officials agast the Times seeking $5,600,000, and five such suits against the Columbia
Broadcasting System seeking $1,700,00Mreover, this technigue for harassing and punishing a
free pressiow that it has been shown to be possiblby no means limited to casegtwracial
overtones; it can be used in other fields where public feelings may make local as welbfs out
state newspaperdsic] easy prey for libel verdict seekers

Id. at 29495 (Black, J., concurring).
™ Kane,supranote38, at 77071.

> Sednfra Part 11.B.2 (discussingeno v. ACLland theCourt@ concern that the DA would chill protected
speech).Reno v. ACLU, 521 U.S. 844 (199&ff0g929 F. Supp. 824 (1996).

% SeeRESTATEMENT OFTORTS ©581(a) (1976) (stating that the publisher adefamatory statement of fact is not
subject to liability).

" Kane,supranote38, at771.
8 Justice Brennan addressed the efforts made blithesto determine the accuracy of the advertisement:

[T]here is evidence that the Times published the adveréaewithout checking its accuracy against
the news stories in the Times' own filéBhe mere presence of the stories in the files does not, of
course, establish that the Times OknewO the advertisement was false, since the state of mind
required for actdamalice would have to be brought home to the persons in the Times'
organization having responsibility for the publication of the advertisement. . . . We think the
evidence against the Times supports at most a finding of negligence in failing to diswover t
misstatements, and is constitutionally insufficient to show the recklessness that is required for a
finding of actual malice.

14
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value in its own right, the actual malice standard made untrue speech wértRysto
Amendment protection only when it could not be regulated without OchillingO truthful Speech.
Justice Brennan heavily emphasized the OchillingO effect in his opinion and this rationale
provides a foundation upon which to create a federal camplaéaw 2

Originally, New York Times Cmarrowly applied to instances where the truth of the
advertisement was not at isstie.In subsequent decisions however, the Court expanded the
ruling in New York Times Cdny defining a public figure and applyitige actual malice standard

to private citizens and to criminal libel laffs.

New York Times C876 U.S. at 28B8.

& SeeSt. Amant390 U.Sat732 (discussethfra Part I1.A.2). See als¢/a. State Bdof Pharmacy425 U.Sat 771
(OUntruthful speech, commercial or otherwise, has never been protected for its own sake.O).

8 gSeeinfra Part V (proposing a federal campaign libel statute that assesses damages to the candidate who utters the
defamatory commnts and not the publisher, thus securing the rights of the press to critique government officials).

A rule compelling the critic of official conduct to guarantee the truth of all his factual asseriots
to do so on pain of libel judgments virtuallyplimited in amount leads to a comparable Oself
censorship.Qllowance of the defense of truth, with the burden of proving it on the defendant,
does not mean that only false speech will be deterred. . . . Under such a rulebevotitits of
official conduct may be deterred from voicing their criticism, even though it is believed to be true
and even though it is in fact true, because of doubt whether it can be proved in court or fear of the
expense of having to do sdlhey tend to make only statemenikich Osteer far wider of the
unlawful zone.OThe rule thus dampens the vigor and limits the variety of public debate. It is
inconsistent with the First and Fourteenth Amendments.

New York Times C®76 U.S. at 279quoting Speiser v. Randall, 357 U.S35526(1958),rehOg denie®58
U.S. 860 (1958))

8 New York Times G876 U.S. at 2780. SeeGoldmansupranote23, 901-02 (OObviouslythe CourtOs
definition of actual malice combined with the requirement of proof by clear and convincing e\pdevides
potent protection to those who defame public figures or public officials.O).

82 SeeCurtis PublO@o, 388 U.S. 130 (extending the actual malice standard to cases involving media falsehoods
about public figures who were not public officialSee alsoGertz v. Robert Welghnc., 418 U.S. 323351
(1974) (finding that even persons who Oachieve such pervasive fame and notorietyO that they become a Olimited
purposeO public official must prove actual majiG@grrison v. Louisiana, 379 U.S. 64 (#9&applying the actual
malice standard dflew York Time€o.to criminal libel laws).

15
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ii. St. Amant v. Thomps&cClarifying Actual Malice

In St. Amant the Court clarified the meaning of actual malice by defining reckless
conduct® This subpart examines the Court@sasoning inSt. Amantin preparation for a
discussion oBrown where the Supreme Court applied the actual malice stand&remofyork
Times CoandSt. Amanto false campaign advertisifig). This standard was first proclaimed in
New York Times Cand hen clarified inSt. Amantnd Brown; the CourtOs reasoning in those
cases legitimizes this CommentOs prof6sal.

The controversy inSt. Amantinvolved a televised speech of a candidate for public
office 2 During the speech, St. Amant read an intervievinde conducted with a member of a
local union that implicated Thompson, the deputy sheriff for East Baton Rouge parish, in
accepting money from the president of that ufffo-hompson filed a defamation suit, claiming
the publication of the speech had iméel gross misconduct on his p&rtThe trial court found
for Thompson and awarded him $5,000 in damages; the Louisiana Court of Appeals reversed,
noting that there was no proof of actual malice on St. AmantOs behalf, which was required by the
recently deidedNew York Times Ca@ase®® The Louisiana Supreme Court reversed the Court

of Appeals because there was evidence that St. Amant recklessly disregarded the veracity of the

8 St. Amant390 U.S.727,730-31 (1968)

8 See infraPart I1.A.3 (summarizingrownand discussing its significance$ee alspBrown v. Hartlage, 456 U.S.
45 (19).

8 Sednfra Part V (summarizing a proposal for a federal campaign libel law).

8 St. Amant390 U.S. at 728. The speech occurred in Baton Rouge, Louisiana on June 27, 1962, although the
actual case was tried prior to the ruling\ew York Time€o. Id.

87 1d. at 72829.
% |1d. at 29.
8 1d. at 730
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statements against Thomps8n. The United State Supreme Court granted certioaad
reversed.

The Court, while admitting that Oreckless disregardO could not be defined in one discrete
definition, found that St. Amant had not recklessly disregarded the accuracy of his statements
about Thompsoff The Court looked to case law for dance as to a clear meaning of reckless
publication”® The Court found that false publication is not reckless as measured by what a
reasonably prudent man would publish or investighténstead the publisher had to seriously
entertain the truth of the plitation but decide to publish nonethelésswhile acknowledging

the possibility that such a standard would allow recovery in fewer situations, the Court resigned

0 |d. The court based its ruling on several reasons, includingn@intOs lack of personal knowledge concerning
ThompsonOs activities, his failure to verify the information given to him, hikendbelief that he had no
responsibility for the broadcast, and his lack of consideration as to whether or not the comments he read defamed
Thompson.ld.

% 1d. at 728.

92 |d. at 730. SeeEdward FenndRublic Figure Libel The Premium on Ignorance drithe Race to the Botto#S.
CAL. INTERDISC L.J. 253, 26061 (1995) (summarizing the CourtOs rulin§tinAmantnd stating a failure to
investigate charges before broadcasting them was unimportant).

9 St. Amant390 U.S. at 7331 (discussing thepinions ofGarrisonandCurtis PblOg Co.which held that it was
necessary to show a false publication was made with a high degree of awareness of probable falsity).

% 1d. at 731. SeeFennosupranote92, at 261 (detailing the CourtOs emphasihedefendantOs belief in his
source of the allegations).

% St. Amant390 U.S. at 731See alsd<ane,supranote38, at 775 (OLike all subjective standards, it forces the
plaintiff to prove a fact about the defendantOs state of mind without refereme@todivities of a reasonable
person.OPrice v. Viking Penguin, Inc., 881 F.2d 1426rt denied493 U.S. 10361445 (8th Cir. 1989)

(holding that reckless disregard can be evidenced if there was sufficient reason thelsoitce of the
information); Babb v. Minder, 806 F.2d 749, 7% (7th Cir. 1986)quoting Fopay v. Noveroske, 334 N. E. 2d
79, 88 (lll. App. Ct. 1975)Gertzv. Robert Welch, Inc., 680 F.2d 527, 538 (7th Cir. 198gpealOgemand 418
U.S. 323 (1974)ert. denied459 U.S. 128 (1983))(O[R]eckless conduct may be evidenced in part by failure to
investigate thoroughly and verify the facts . especially where there are obvious reasons to doubt the veracity
of the informant or the accuracy of his reports.0); Woods v. EVarBriss Co., 791 F.2d 480, 485 (7th Cir.
1986) (Becklessness may be found, for example, where there are clear reasons as to doubt the truthfulness of the
informant or the accuracy of his reports or where a stdabiscated by the defendant oiasedentirely on an
unverified anonymous telephone call.8)it seeEvan RichmanDeception in Political Advertising: The Clash
Between the First Amendment and Defamation, I&&ZARDOZO ARTS& ENT. L.J.667,677(1998)(QI]t must

be noted that these definits are illustrative and not limiting.O).
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itself to the fact that in order to protect publications that are true, the First Amenamsnt
protect erroneous publications as well.
iii. Brown v. Hartlageb Actual Malice Applied to False Campaign Speech

The Court inSt. Amanfurther defined the actual malice standardNefv York Times Cp.
but it was not untiBrown that the Court appldée the actual malice standard to false campaign
speech by a public official. While some scholars bel@nmvnwas weak precedent and should
not apply to false campaign advertisements, it is one of the few and most notable cases in which
the Court appliedhe actual malice standard Wew York Times Cado false campaign speeth.
The issue inBrown concerned a promise made by a candidate during a campaign that was
against the law? The Court, unlike in previous defamation cases, was asked to void aorelect
because of the promise.Brown illustrates a void in libel law that requires a federal statute to

regulate false campaign advertisiig.

% st. Amant390 U.S. at 7B-32;

It may be said that such a test puts a premium on ignorance, encourages the irresponsible publisher
not to inquire, and permits the issue to be determined by the defeipgiahtestimony that he
published the statement in good faith and unaware of its probable falsity. . . . But New York Times
and succeeding cases have emphasized that the stake of the people in public business and the
conduct of public officials is so great thatither the defense of truth nor the standard of ordinary
care would protect against seknsorship and thus adequately implement First Amendment
policies.

Id.

7 SeeGoldman supranote23, at 907908 @rguing thathe facts oBrownwereso dissimilara other defamation
cases that théourtOsanalogy to such cases was Obased on citation rather than analysisO). For criticism of the
actual malice standard aBdownitself, see infraPart IV (summarizing the perceived weaknesses of the actual
malice standrd and some scholdsalls for a different standard for false campaign advertisements).

% Brown, 456 U.S.at46-47.

9 1d. at 47 Unlike the prior defamation cases discussed and @teyn did not involve defamatory comments
made about another, noddt seek to impose damages on the publisher of the statelder8eesupranotes38-
96 and accompanying text (discussiMgw York Time€o. andSt. Amanttwo cases thatid involve publishers).

100 Goldmansupranote23, at 907 @rguing thaBrownis distinguishable fronotherdefamation casesnd the
BrownOs choice aftual malice standaidappropriate for false campaign ads).
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Brown sought a county commissioner seat in the general election in%t9airing a
televised press conference, Broaccused Hartlage of fiscal abdSe.To prove that he would
act differently, Brown pledged to halve the salary of commissioner if he were é®cted.
Unbeknownst to Brown, promising to halve oneOs salary was against the law in Kentucky as a
violation of the Kentucky Corrupt Practices AGf. After realizing that his words were illegal,
Brown issued a retraction admitting his mistake and promising to take proper legal steps to
decrease the salaly’. Brown won the election by 10,151 votes and Hartlage fittidrmseeking
the election to be declared vdff. The trial court found that because Kentucky law fixed the
salary of a commissioner, a candidate could not promise to reduce it without violating Kentucky
law.!®” Nevertheless, the court refused to void tleet®n, reasoning that because a retraction
was made, Brown was fairly elect®d. The Kentucky Court of Appeals reversed and stated that

a new election should be héff.

101 Brown 456 U.S. at 47.
102 4,

103 Id

104 1d. SeeKy. Rev.Stat. aa 12155 (2008) (8o candidate for nomination oregttion . . . shall expend, pay,
promise, loan or become liable in any way for money or other thing of value, either directly or indirectly, to any
person in consideration of the vote or financial or moral support of that person.O).

195 Brown, 456 U.S. at 48PeterH. Aransonand Kenneth A. Shepsi&he Compensation of Public Officials as a
Campaign Issue: An Economic Analysis of Brown v. Harfla@p. CT. ECON. REv. 213, 214 (1983)@Bhortly
after making this promise, Brown and Creech learned that ittthagre violated the Kentucky Corrupt Practices
Act. The candidates thereupon held a second news conference, during which they withdrew their promise to
reduce their salaries.O).

106 Brown, 456 U.S. at@.
197 1d. at50.

108 Id

199 1d. at 5051. (OThe trial court was mistaken in believing that it possessed the discretionary authority to balance
the gravity of the violation against the disenfranchisement of the electorate that would result from declaring the
election voidO).
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The Supreme Court of the United States granted certiorari and reversed the Kentucky
Court of Appeal®s decisidtf. Once again, Justice Brennan wrote the majority opinion for the
Court, and began by acknowledging a stateOs right to regulate its electoral'proEes<Court
emphasized the role that the free exchange of ideas has in autiomstitdemocracy™?> The
political candidate, the Court stressed, did not abandon the protection of the First Amendment
when he ran for officé® In order to restrict such a fundamental right as free speech, the state
must have a compelling interest in nigiso'** The Court found that a political candidateOs
promise to reduce his salary may not be protected by the First Amendment if such a promise
could be deemed a Ocorrupting agreementO or Osolicitatiofiiius, electoral speech is
protected where: (1) vets find selinterest in a candidateOs commitment; (2) the benefit to the

voter is achieved through a normal process of government, instead of a private arrangement; and

(3) the statement is not made with a reckless disregard for thé'fruthe Court fand that

1101d. at52, 62 SeeAranson,supranotel105, at 23031 (discussing the CourtOs balancing the interest in preserving
the integrity of the electoral process with the free speech requirements of the First Amendment).

11 Brown 456 U.S. at 52 (stating that the First Amendmenitsim States attempts to regulate the electoral process
by restricting speech).

12 1d. at 53.
113 |d

The candidate, no less than any other person, has a First Amendment right to engage in the
discussion of public issues and vigorously and tirelesslgdimcate his own election and the
election of other candidatesindeed, it is of particular importance that candidates have the
unfettered opportunity to make their views known so that the electorate may intelligently evaluate
the candidates' personal djtias and their positions on vital public issues before choosing among
them on election day.

Id. (quoting Buckley v. Valeo, 424 U.S. 1,-53 (1976)).
114 Brown 456 U.S. at 554.

115 1d. at 5657. SeeAranson,supranote105, at 231 (distinguishing beeen promises from candidates that may be
universally regulated by the states and those that may not be).

116 Brown, 456 U.S. at 5661
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Brown satisfied the elements for protected electoral speécfio nullify the election under
these circumstances would be Oinconsistent with the atmosphere of robust political debate
protected by the First Amendmerit®

The New York Times CoSt Amant andBrown decisions provide the basis upon which
the Court evaluates false campaign advertisement tdsdéew York Times Cacreated the
actual malice standar&t. Amantlefined Oreckless disregardO to mean whether a person would
entertain doubas to the veracity of the statement, &mdwn applied the actual malice standard
to speech made by public figures. Next, this Comment will briefly explore the regulation of the
Internet in regard to protected political speech.

b. Requlation of Politial Speech on the Internet

Before this Comment examines the present state of the law regarding false political
campaign advertising and the InternetOs role in a remedy, thmrsulriefly examines the
history of the Internet regulation that is relevanpblitical speech (including false campaign ads
that may be posted on the Interné?). The Internet, as this sygart will detail, is a relatively

new medium of communication and the CourtOs regulation of it as it relates to political speech

17 1d. at61 (O[T]there has been no showing in this case that petitioner made the disputed statement other than in
good faith and without knowledge of its falsity, or that he made the statement with reckless dessegard
whether it was false or n@). SeeAranson,supranote105 at 232

Justice Brennan argued that [Brofds promise] was not of a corrupt nature and therefore it was
entitled to first amendment protection. garticular,Brown's promise was not offered in private to
a distinct group of beneficiarieslnstead, it was made openly, in a public forum in wHigh
opponent could attack it

18 Brown 456 U.S. at B.
19 gSeeinfra Part 11.B.2 (discussing thapplication of the principals from these c3ses

120 For a more detailed analysis of common law regulation of the In&eaBIADELEINE SCHACTER, LAW OF
INTERNET SPEECH(2nd ed., CarolindcademicPress, 2002) (discussing the evolution of the Internet and the
cases regulating various types of Internet content and speech).
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has been spse’?* While the Internet removes the barriers of race, class, and religion from free

speech forums, the anonymity of the Internet allows communication of defamatory, indecent,
and immoral behavior with little or no consequences to the spEdk&ach forumof speech
allows people to express their views, but only the Internet provides an instantly interactive forum
that allows anyone with access to advocate their position to multitudes of fféopleere is a
delicate balance between enacting enough regulati prevent the Internet from becoming a
OCyber wastelandO and enacting excessive regulation that has a chilling effect on fré& speech.
At the heart of the Internet regulation debate is whether the Internet is most similar to
broadcast or print media @rshould be regulated as sdéh.While Internet is unique in that it is
mostly text based, yet allows for immediate interaction, similar to spéedhuring its early

years, the Internet was regulated solely by private entities that owned or controdissl tacthe

121 SeeCara E. Sheppar@yberpoliticking 4 CommLAW CONSPECTUSL29 (1996) (explorig the growth of the
Internet, the legal challenges technology represents with regard to political advertising, and concluding there is no
need to regulate the Internet as a broadcast model due to the equal opportunities afforded to both candidates).

122 seeRowland,supranotel19, at 520 (O[U]sers may not care if they hurt other users because theytleasente
that others are redlitle expectation thahat their bad behavior has consequences for theritda@xpectation
thatthey will have to interact with the other person in the futdig@tingJPDAVIS, MICROSOFTRESEARCH
THE EXPERIENCE OFOBDCBEHAVIOR IN ONLINE SOCIAL SPACES A SURVEY OFONLINE USERS 2 (200), at
http://research.microsoft.conefypapers/Bad%2Behavior%20Survey.pdf)nternal quotation marks omitted)).

123 SeeHyland, supranote38, at 109 (OOn the Internet, the Olonely pamphleteer® has a soapbox to express opinions
of thousands of interested readers. Individuals withoutdhtcpl or social clout to be heard on television can
use the Internet to express a wide variety of viewpoints that enrich American diakegeeid Branzburg v.
Hayes, 408 U.S. 665, 7d@B! (1972).

124 Rowland,supranotel9, at 520 (QuUOtindANTHONY G. WILHEM, DEMOCRACY IN THEDIGITAL : CHALLENGES TO
PoLITICAL LIFE IN CYBERSPACEB6-104 (Routledge 2000).

125 1d. at 522

[S]hould [the Internet] be compared with a library; a postal service; a telephone system;
broadcasting; a publishing house; a newspaper; a magazine; a scholarly journal; or even a
conversation overthe garden fence? The answer, isf course thatthe Internet shares
characteristics with all of theg®and may do so both simultaneously and indedpatly.

See als@Sheppardsupranote121at 133 (OThe Internet does not fall neatly under the regulatory rubric of
broadcasting, common carrier, cable, or print.O).

126 seeRowland,supranotel9, at 527.
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Internet and the forums of free speéth. Regulation of speech by private entities was not
limited to Internet Service Providers; Internet search engines have also regulated advertising
links with political language in ther?® On one occasion,@gle removed a link that advertised
a book about the detainees at Abu Ghraib and Guantanamt®B&n another, a link was
removed that led to an article critical of President George W. Bfisithe Communications
Decency Act was CongressOs first attemggtcatiating the Internet.
i. The Communications Decency Act

In 1996, for the first time, the United States Congress passed a law directly regulating
speech on the InternEt President Bill Clinton signed the Telecommunications Act of 1996,
which included a provision entitled the Communications Decency Act (OCDAO), into law on
February 83 Although on its face the CDA did not regulate political speech, its vague
language was interpreted to reach many forms of protected speech, including politicateds po

on the Internet that were available to mingrsAt the core of the controversy was the provision

127 DawnC. Nunziato,The Death of the Public Forum in Cyberspa2@BERKLEY TECH. L.J.1115,1121 (2005)
(OEach of the major ISRInternet Service Provids)] establishes and enforces Terms of Service by which it
prohibits the expression of certain tgpef speech that fall within the protection of the First Amendment.O).

128 |d. at 1123. Google, the largest and most popular search engine, has pulled sponsored links (advertisements that
take the Internet user to a specific website if clicked on) ¥f #tlvocate against any group, individual or
organization.ld. SeeGoogle AdSense Program Policibftps://www.google.com/adsense/login/en_|(f8low
link for OProgram PoliciesO; then select OFull view content politassOpdated Aug. 2008).

129 Jon PerrGoogle's Gag Order: An Internet Giant Threatens Free SpEHERRSPECTIVES June 20, 2004,
http://www.perrspectives.com/articles/art_gagorder01.htm (discussing GoogleOs advertising policy).

130 |1d. See alsdNunziato,supranote127, at 1124.

131 Angela E. WuSpinning a Tighter Web: The First Amendment and Internet Regylafioh ILL. U. L. REV.
263,284-85(1997)(tracing the regulation of various forms of media and examining the regulation of gexuall
explicit material on the InternetSee alsdNunziato,supranote127, at 112829 (summarizing the privatization
of Internet regulation and analyzing the role served by public forums).

132 Wu, supranote132, at 281-85.

133 SeePeterH. Lewis, Proted, Cyberspacéyle, for New LawN.Y. TIMES, Feb. 8, 1996at A16, available at
www.nytimes.com/1996/02/08/us/protestberspacestyle-for-newlaw.htmlzec=&spon=&pagewanted=1
(O[O]pponents say the provision, known as the Communications Decency Atbogfaesy placing
unconstitutional restrictions on speech over the global computer network known as the Internet, including an
apparent ban on discussions of abortion issues on public computer networks.O).
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of the CDA that sought to protect minors from viewing offensive speech on the Iitériféte
CDA was merely an update to the Communications Act of 1834 ,its sponsor, Senator James
Exon, sought to make the new Oinformation superhighwayO safe for chifildiEhe CDA,

despite containing a provision that protected Internet service providers and users from torts

134 SeeWu, supranotel 32, at 28386 ((Phe Commuications Decency Act is targeted towards telecommunications
in cyberspace.@nd Nunziato,supranote127, at 1128 (OlIn passing the Communications Decency Act of 1996
(CDA), Congress sought to remedy perceived ills caused by certain types of offatesivetexpression
(primarily sexuallythemed expression).O).

13547 U.S.C. © 223(a) (1996) states in full:

Whoever - -
(1) in interstate or foreign communications -
(A) by means of a telecommunications device knowingly -
(i) makes, creates, or solicits, and
(i) initiates the transmission of any comment, request,
suggestion, proposal, image, or other communication
which is obscene, lewd, lascivious, filthy, or indecent,
with intent to annoy, abuse, threaten, or harass another
person;
(B) by means of telecommu nications device knowingly -
(i) makes, creates, or solicits, and
(ii) initiates the transmission of any comment, request,
suggestion, proposal, image, or other communication which is
obscene or indecent, knowing that the recipient of the
communication is u nder 18 vyears of age, regardless of
whether the maker of such communication placed the call or
initiated the communication;
(C) makes a telephone call or utilizes a telecommunications
device, whether or not conversation or communication ensues,
without dis closing his identity and with intent to annoy,
abuse, threaten, or harass any person at the called number or
who receives the communications;

(D) makes or causes the telephone of another repeatedly or
continuously to ring, with intent to harass any person at the
called number; or

(E) makes repeated telephone calls or repeatedly initiates

communication with a telecommunications device, during which
conversation or communication ensues, solely to harass any
person at the called number or who receives the com munication;
or

(2) knowingly permits any telecommunications facility under his control to be used for any
activity prohibited by paragraph (1) with the intent that it be used for such activity, shall be
fined under Title 18, United States Code, or imprézbnot more than two years, or both.

See alsdWu, supranote132 at 28 (stating that the CDA, a part of the Telecommunications Act of 1996,
replaces the word OtelephoneO in csti®3ectiorfa) of the Communications Act of 1934 with
OtelecommunicatiorservicesO).

24



THESTRAIGHTALKEXPRESSYESWE CANHAVEA FALSEPOLITICAADVERTISINGTATUTE Colin B. White

committed by other§® was met with strong ptest from free speech advocat&s. In the
political speech context, Section 230 of the CDA limits a politician defamed online to bringing
suit against only one person: the original creator, which in most cases is his opponedid
not take long forhe CDA to be challenged on free speech grounds. Less than one year after its
enactment, a suit contesting the constitutionality of the CDA reached the Suprem&<Court.
ii. Reno v. American Civil Liberties Union

At the heart of the controversy over the £Was the use of and lack of a definition for
the word Oindecent!® When Congress passed the CDA it expected, or more accurately,
predicted, that the CDA would be challenged, and so it included a provision that provided an
expedited path from the distriatourt to the United States Supreme Court for lawsuits

challenging the CDA and seeking a preliminary injunction enjoining the Attorney General from

136 gSection 230, also known as the OGood SamaritanO provision,Ntapesviler or user of an interactive
computer service shall be treated as the publisher or speaker of any information provided by another information
content provider.@7 U.S.C. & 230(c)) (2000). SeeAllison Hayward Regulation of Blog Campaign Advocacy
on the Internet: Comparing U.S., German, and EU Approact®8ArRD0z0 J.INTQ & ComP. L. 379,384
(2008)(OThis statute has also protected other types of intermesgisuch as search engines, online matchmaking
services, online stores, and sites hosting message boa®se®.g Ben Ezra, Weinstein & Co. v. AOL, 206
F.3d 980 (10th Cir. 2000) (finding = 230 of the CDA protectetB&from being liable for defantary material
written by a private citizen on a website); Zeran v. AOL, 129 F.3d 327 (4th Cir. 1997) (holding service providers
immune from liability from lawsuits seeking to hold a service provider liable for exercising its editorial
functions); Parker vGoogle Inc., 422 F.Supp. 2d 492, (E.D. Pa. 2006) (applying immunity to an online search
engine); DiMeo v. Max, 433 F. Supp. 2d 523 (E.D. Pa. 2006) (applying immunity to a website that hosts a
message board); Carafano v. Metrosplash,dom 207 F. Sup. 2d 1055, 10656 (C.D. Cal. 2002) (applying
immunity to an online dating service); Schneider v. Amazon,¢na) 108 WashApp. 454 @App. Div. 2001)
(applying immunity to an online retailer).

137 Seel ewis, supranote134 (Aready, in what appeats be the largest organized protest on the Internet,
hundreds of computer screens on the World Wide Web, the popular Internet service, have protested the act by
switching to black backgrounds . . . .O).

138 SeeHyland,supranote38, at 82.

139 Wu, supranote 132, at 2§-88. SeeReng 929 F.Supp. 824holding that provisions of the Communications
Decency Act of 1996 violated the First Amendment). On the very same day President Clinton signed the bill into
law, theACLU filed suit in the District Court fothe Eastern District of Pennsylvania alleging @A violated
the First Amendmentld. at 287.

140 Sedinfra note144 (summarizing the controversial sections of the CDA that were challenged by the ACLU and
other plaintiffs).
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enforcing it™** The American Civil Liberties Union (OACLU®Blleged the CDA violated the
First Amendment tahe United States Constitutioff. The ACLU focused its complaint on
Sections 223(a) and 223(d) of the CEfA. The parties agreed that a modem should fall under
the Otelecommunications deviceO classification of Sectiol”22he ACLU also challenged
the setion of the CDA inserted by Representative Henry Hyde of lllinois that criminalized
speech about abortion transmitted over the IntéffieThe district court ultimately granted the
ACLUOs motion for preliminary injunction finding that the word Oindeegr@oo vague and
the affirmative defens&¥ were not economically or technologically feasitife. Janet Reno

appealed directly to the Supreme Cdfitt.

1 47 U.S.C. = 561(a) (88) pursuant to 28 U.S.C.A. 82284(a) (2008) (OA district court of three judges shall be
convened when otherwise required by Act of Congress . . Se@farrar,supranotel, at 404 (OBecause of the
novelty and importance of this case, it was on aelacated track from the beginning.O)

142 The plaintiffs numbered twenty in all, and include free speech advocates, Planned Parenthood, and AIDS
education organization®Renq 929 F. Supp. at 827 n.2.

143 1d. at 827 See alsaJ.S.ConsT. amend. | OCongreskall make no law . . . abridging the freedom of speech, or

of the press ... .O
144 Section 223(a3tates:

Whoever . . in interstate communications . by means of telecommunications devic&i@wingly
. . .makes, creates, or soligiend initiateghe transmission phny comment, request, suggestion,
proposal, image or other communication which is obsceghilt pornographyknowing that the
recipient of the communication is under 18 years of age . . . shdihdx under Title 18 or
imprisonednot more than two years, or both.

47 U.S.C. = 223(a)(1)(B) (1996). Section 223(dB)makes it illegalise an interactive computer servicesémd
or display, to a person under age 18, Oany comment, request, suggestion, proposal, image, or other
commurication that,js obscene or child pornographegardless of whether the user of such service placed the
call or initiated the communicatian . O 1d. & 223(d)(1).

145 SeeReng 929 F.Supp at 82&9n.5

146 1d. at 829.

147 |1d. at 856 Section 223(e)(5K) states thatveb sites can createedit card and adult verification services

defenses against prosecutigtv U.S.C. a 223(e)(5)(B) (1996%ection 223(e)(5)(Aprovides an affirmative
defense for those who ha@aken, in good faith, reasonabféeative, and appropriate actions under the
circumstances to restrict or prevent access by minors to a communication specified in such subsections . . .
including any method which is feasible under available technolodyada 223 (e)(5)(A).The appekite court
found thamo such technology existl at the time Reng 929 F. Supp. at 856.

148 Reng 929 F. Supp. at 856The government proposed a OtaggingO scheme would imbed a string of characters in
all websites that have arguably indecent material. di$teict court rejected this notion calling OtaggingO purely
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Justice Stevens began his opinion for the Supreme Court by summarizing the findings of
the district court® The Court recognized the uniqueness of the Internet and the diverse ways it
allows users to communicate with each other regarding many different sdbjecisstice
Stevens noted the control, or lack thereof, publishers have on who is able to viawatiegial,
but he also realized there was no centralized point that may block certain websiedter
examining age verification systems and the definition of sexually explicit material, the Court
began its discussion of the CDA, Oan unusually impoegigiative enactment®

First, the Court addressed and dismissed each of the governmentsO arguments in favor of
the constitutionality of the CDA** The cases cited by the government, Justice Stevens found,

raised doubts as to the constitutionality of tH2AC™>> Next, Justice Stevens distinguished cases

hypothetical and reasoning that, even if technology caught up, there would be a significant burden attached to
enacting a tagging defensksl.

149 Reng 521 U.S. at 84 (explaining that the govement appealed under the CDAOs special review provisions).

150 |d. at 84957 (summarizing the extraordinary growth of the Internet, the development of email, the ease at which
individuals can gain access to the Internet, and the ways in which thoseedtis @an take advantage of
communication and retrieval methods including listservs, newsgroups, chatrooms, and the World Wide Web).

1511d. at 85152 (Olt is Ono exaggeration to conclude that the content on the Interitéssesasiuman

thought.O(cpting Reng 929 F. Suppat 842)).

All of these methods can be used to transmit text; most can transmit sound, pictures, and moving
video images. Taken together, these tools constitute a unique medinown to its users as
Ocyberspacefcated in no paicular geographical location but available to anyone, anywhere in
the world, with access to the Internet.

Id. at 851.

152 |d. at 853 (OPublishers may either make their material available to the entire pool of Internet users, or confine

access to a selectgroup, such as those willing to pay for the privilege.O).
123 |d. at 85558.

' 1d. at 864885. See alsdvlarc Rohr,Can Congress Regulate OlndecentO Sp@edhe Internet?23NovA L.
REvV. 709, 717 (1999) (explaining the CourtOs rejection of theegumentOs argument that the CDA is
constitutional under prior Court decisions).

155 Reng 521 U.S. at 864Seee.g.,Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986) (upholding a zoning
ordinance that prohibited adult movie theaters from beiratéakin residential neighborhoodsihOg denied
475 U.S. 1132 (1986)CC. v. Pacifica Found., 438 U.S. 726 (1978) (upholding a declaratory order of the FCC
holding that a tape of a monologue entitled OFilthy WordsO that was originally played to@idivesacould
have been the subject of administrative sanctisabDg denied39 U.S. 883 (1978%insberg v. New York,
390 U.S. 629 (1968) (upholding the constitutionality of a New York statute that prohibited selling obscene

27



THESTRAIGHTALKEXPRESSYESWE CANHAVEA FALSEPOLITICAADVERTISINGTATUTE Colin B. White

in which the Court had documented special justifications for broadcast medium regulations that
were not applicable to other medium$. The conditions present in the regulation of television

and radio were ngiresent in cyberspace, which had never been regulated by the goveriment.
The Court found that the chances of a minor accidentally accessing sexually explicit content
were slim due to the nenvasive nature of the Internet, a medium users must actvejgge

in.’>® The Court then attacked the vagueness of the CDA, citing the CDAOs inconsistent use of
the terms OindecentO and Opatently offensiveO to describe the sdrieDhiago the absence

of a definition of either term, the Court reasoned there avblaély be confusion as to which
standard to use and what each standard ntanghe vagueness of the CDA concerned the
Court because of the CDAOs contged regulation of free speech and the fact that the CDA

imposed criminal sanctiort&®

material to minors undehé age of seventeen because the State had a compelling independent nete@est)
denied 391 U.S. 971 (1968)

1% See e.gTurner Broad. Sysinc.v. FCC, 512 U.S. 6256263 (1994) (holding a statute that required a cable
network to carry local tmadcast stations on cable systems served an important government interest by promoting
widespread dissemination of information and promoting fair competitien{dg denie&12 U.S. 1278 (1994)

Red Lion BroadCo. v. FCC, 39 U.S. 367 40001 (1969) (fnding that an FCC order requiring a radio station to
provide a person attacked in broadcast with tape and transcript of material and to allow time for a response
without requiring the person attacked to claim or prove inability to pay for time was aathbyiongress and
protected by the First Amendment).

157 Reng 521 U.S. at 86-70.
158 1d. at 869.

159 |d. at 87071. See alsdJohn DaytonFree Speech, the Internet, and Educational InstitutidmsAnalysis of )
Reno v. ACLU123WEST@. EDuC. L. REP. 997, 1006 (1998) (citing evidence of the CDA being OsuperfluousO in
controlling obscenity

180 Reng 521 U.S. at 83-71. Ondecent does not benefit from any textual embellishment at all. QPatentIy ojfensivef)
is qualified only to the extent that it involv@sexual or excretory activities or organsO taken Oin contextO and
Omeasured by contemporary community standarlis.&i@71 n.35.

181 1d. at 87-72. The court was particularly concerned with the CDAOs failure to define both OindecentO and

Opatently dénsiveO, terms that it viewed as interchangeadleAdditionally, the Court was concerned that the
criminal classification of a violation of the CDA, which included potential jail time, would chill lawful speech.
Id. at 872. See alssupraPart Il.A1.c (describing the CourtOs concern with the chilling effect on free speech
New York Time€o); Rohr,supranote56, at 718 (stating that Justice Stevens Otoyed with the arguable
vagueness of the statutory provisions at issueO but did not ultinedyedy iit for invalidating the CDA)).
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Next, the @urt analogized this case 8&ble Communications of California. v. FC@
which the Court invalidated legislation enacted for the sole purpose of protecting children from
gaining access to indecent communications because it did not accomplish its thoait wi
imposing an unnecessary restriction on spé&chlustice Stevens further found that due to the
size and nature of the Internet, the CDA created a burden on communication amontfadults.
Consequently, the lack of existing technology that could proaideffective way of preventing
minors from accessing indecent materials or ascertaining the age of the user of a computer put an
insurmountable burden on adult communicaff¥n. The fact that the CDA is not limited to
commercial speech, but may cover lasgaounts of speech with serious educational value, the
Court decided, further called its validity into questtth.The Court found that beneficial speech

could in fact be deemed Oindecent,O and thus would be profifited.

162 SeeSable Comm. of Gav. FCC, 492 U.S. 115 (1989) (holding that the prohibition of obscene telephone
messages was constitutional but the denial of adult access to telephone messages which were indecent but not
obscene far exceeded that which was necessary to limit access of minors to such messages).

183 Reng 521 U.S. at 876 Khowledge that, for instance, one or more members of g&@bn chat group will be
a minorand therefore that it would be a crime todéme group an indecent messageuld surely burden
communication among adults.O).

%4 1d. at 87677. SeeDayton,supranote161at 1008 (stating that one of the central issues underlying the debate
about the CDAOs regulation of the Internet was wheth@hitdrenOs parents should bear responsibility for
protecting children from inappropriate materials).

1%5Reng 521 U.S. at 878 (ruling regulation of indecent materizyalso extend to discussions about prison rape
or safe sexual practices, artisticages that include nude subjects, and arguably the card catalog of the Carnegie
LibraryO).

166 |d

Under the CDA, a parent allowing her-§&arold to use the family computer to obtain information
on the Internet that she, in her parental judgment, deeprejate could face a lengthy prison
term. Similarly, a parent who sent his-yigarold college freshman information on birth control
via email could be incarcerated even though neither he, his child, nor anyone in their home
community found the mateti®indecentO or Opatently offensive,O if the college town's community
thought otherwise.

Id. (citation omitted).See47 U.S.C. © 223(a)(2) (182
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The Court also rejected the argurnémat the CDA left open other appropriate channels
of communication for adult’ The Court reasoned that because the CDA regulated speech on
the basis of content and not time, place, and manner, it foreclosed certain avenues for adults as
well as childr@.*®® Finally, Justice Stevens stated that the CDA did not promote growth of the
Internet because the CDA dissuaded citizens from using the medium as a form of
communicatiort®

The reaction to the CourtOs rulingRenowas mixed among politicians across tpar
lines!™® Many praised the Court for upholding free spe€thOthers sought to enact a bill that

would protect children and speeth. Nevertheless, thRenodecision was the first instance in

167 Reng 521 U.S. at 83-80.

188 1d. at 880(Orhe Government's position is equivalent to arguing thaitatstcould ban leaflets on certain
subjects as long as individuals are free to publish bookSeg@Bchneider v. Bw Jersey 308 U.S. 147, 163
(1939)(QO]ne is not to have the exercise of his liberty of expression in appropriate places abridgeulem the
that it may be exercised in some other plgce.O

189 Seeid. at 885(stating there is a presumption that governmental regulation discourages the free exchange of
ideas). But seeBrief for Appellants at 19Rero, 521 U.S. 844No. 96511) (1997).

10 S Supreme Court Rules CDA Unconstitutiqr@tinzeNs INTERNET EMPOWERMENTCOALITION, June 26,
1997, http://lwww.ciec.org/.

11 see Press Release , Congressmen Rick White (R - WA), White Praises Supreme

Court for Realizing Potential of the Internet , (June 26, 19 97),
http://www.ciec.org/SC_appeal/970626_White.html (O This case will have a

lasting impact on how the government treats the Internet. There is no question

that we need to protect our kids from certain kinds of harmful materials - but
we also need to prote ct our rights as Americans.O); Press Release, Senator

Patrick Leahy (D -VT), Statement on Supreme CourtOs Decision Declaring

Unconstitutional the Communications Decency Act (June 26, 1997),
http://www.ciec.org/SC_appeal/970626_Leahy.html (O The Supreme Court  has made
clear that we do not forfeit our First Amendment rights when we go on - line.
This decision is a landmark in the history of the Internet . . . . Altering

the protections of the First Amendment for on - line communications would have
crippled this ne w mode of communication.O); Press Release, Congresswoman Anna

Eshoo (D - CA), Eshoo Praises Supreme Court Ruling on Internet Censorship (June

26, 1997), http://www.ciec.org/SC_appeal/970626_Eshoo.html (OThe Supreme Court

has demonstrated a far better underst anding of free speech issues on the
Internet than Congress did in its rush to address questionable online
materials.O).

172 press Release, Senator Patty Murray, Murray Outlines Plan to Protect Children From Material on Internet (June
26, 1997), http://wwwiec.org/SC_appeal/970626_Murray.html:
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which the Court examined the regulation of Internet speechit @novides a lens through which
a federal statute regulating false campaign ads (including ads posted on the Internet), proposed

by this Comment, should be examinéd.

I. DiscussioN

While the 28' century saw the creation and expansion of defamédionand Internet
speech, in the Z1century Congress has attempted to regulate false, and potentially defamatory,
political ads indirectly through campaign finance la#sCongress created the Federal Election
Commission (OFECO) over thirty years ago forem statutes that dealt with the financing of
federal election$’> While the original statue, the Federal Election Campaign Act of 1971,
sought to limit advertising, it was not until 2002 that Congress attempted to stop false attack ads

by enacting the PBartisan Campaign Reform Act (OBCRA®) States have attempted to deal

Today's ruling by the Supreme Court leaves open a large vacuum. No one wants to return home after
work to find a child downloading pornographic material.

To meet this challenge, | will soon introduce @igildsafe Internet Act of 1997 a severpoint plan
to protect children from harmful material on the Internet. My bill seeks to bring together the
interests and concerns of parents, Internet service providers and industry.

Id.
13 Seeinfra Part V (propog a remedy for politicians defamed by false political ads).

174 seeGoldmansupranote23, at 8® (OThe Bipartisan Campaign Reform Act (BCRA) was designed, in part to
stop attack ads.O) (citing McCetirv. FEC, 540 U.S. 93, 26 (2003) (Scalia, J., concurring in part and dissenting
in part) (OWith breathtaking scope, the Bipartisan Campaign Reform Act of 2002 (BCRA) directly targets and
restricts core political speech . . . .0).

175 FEDERAL ELECTION COMMISSION, THIRTY Y EAR REPORT1 (Sept. 2005)available at
http://www.fec.gov/info/publications/30year.pdf.

176 |d. at 4 7 (Orhe Federal Election Campaign Act . . . limited spending on media advertisements and limited
spending from candidatesO personaldun. .In an effort to address concerns about the effects of soft money and
issueadson the federal election process, Congress passed a comprehensive reform bill called the Bipartisan
Campaign Reform Act of 2002 (BCRA)). See alsaleremy MonteiroA Profile in Courage: The Bipartisan
Campaign Reform Act of 2002 and the First Amendns@iDePAuL L. Rev. 83 (2002) (examining the
approaches of Congress and cdDmesponses to the Federal Election Campaign Act of 1971).
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with false ads more directly, by enacting statutes that regulate politicHl afikis section first
examines the parts of the BCRA that pertain to the regulation of political adwestitss as this
illustrates the statutory approach to the problem of false campaign ads as opposed to the common
law approach of the Couff® Next, this section examines the CourtOs constitutional
interpretation of the BCRA, including the FECOs abilitetulate the Internét® Finally, this

section looks at the 2006 FECOs interpretation of the BCRA as it pertains to Internet{olitics.

a. The Bipartisan CampaidReform Act of 2002

OSoft moneyO has been the bane of many a politicianOs existence wsoarglat to
see the BCRA of 2002 make the regulation of Osoft moneyO its centraf foo@oft moneyO is
defined as money not given directly to political candidates, but to organizations or committees
who work on behalf of the candidaf&. While Congresds regulation of Osoft moneyO pertained
to various aspects of the political process, for the purposes of this Comment, this section

discusses only CongressOs regulation of the use soft money to fund issue ads and the

17 SeeGoldmansupranote23, at 89-91 (OStates sought to remedy the problem by enacting statutes regulating
false campaign speech . . . .O). For example, Alaska makes it adegorelmisdemeanor to OknowinglyO make
a communication Octaining false factual information.@LASKA STAT. ©15.56.014 (2006).

178 Seeinfra Part I1l.A (examining Congre€attempt to regulate false campaign ads througRA).

179 gSee infraPart 111.B-C (summarizing the CourtOs decisiortwo cases involvinghe FECOs ability to regulate
the Internet

180 gee infraPart 111.C (discussing the FECOs decision to not regulate most Internet political activity).

181 seeJohn McCain|ntroduction: Symposium on Campaign Finance Ref@4#\Riz. ST.L.J.1017, 10172002)
(O[I]t should come as no surprise that soft money raised outpaced even the amount raised during the presidential
election cycle in 1992000.Q)Richard S. DuhamThis Campaign Reform Sure Beats Ndes. WK, Apr. 1,
2002, http://www.businessweekm/bwdaily/dnflash/apr2002/nf20020341_6725.htrith@amount of money
spent on campaigns has spiraled out of control, especially with the influx of unl®ofechonecontributions
from corporations, labor unions, and wealthy individuals. In the 208flion cycle, the safhoney take reached
$495 million.O).

182 SeeJoshua DownieyicConnell v. FEC: Supporting Congress and Congeeag®mpt at Campaign Finance
Reform 56 ADMIN. L. REV. 927, 92933 (2004) (tracing the history of soft money and Cesg®efforts to
regulate it) Editorial, A Campaign Finance TriumpQN.Y. TIMES, Dec. 11, 2003at A42
http://nytimes.com/2003/12/11/opinion/11THU1.htifiiereinafter OA Campaign Financg®he Bipartisan
Campaign Reform Act of 2002, widely known as Ma€Beingold, closed two gaping loopholes in campaign
finance law. One was "soft money," the unlimited, and often very sizable, contributions to political parties that
were then funneled into federal campaigns.O).
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endorsement requirement of Section ¥£8The BCRA prohibits corporations and unions from
financing broadcast advertisements that specifically refer to a candidate for office sixty days

before the general election and thirty days before the pritiafgroponents of the BCRA hailed

183 For a more detailed description of @mplete regulation of Osoft moneyO by the BGRATHIRTY YEAR
REPORT, supra note 17, at7-8, (summarizing the history of soft money and the FECOs attempts to regulate it with
the BCRA) Gregory ComeatBipartisan Campaign Reform AetOHARV. J.ONLEGIS. 253 (2003) (discussing
the sections of the BCRA that pertain to soft money and the changes made by Congress).

184 Bipartisan Campaign Reform Act of 2002 & 201, Pub. L. No-58{2002) (amending 2 U.S.C. & 434 (1971)).
(3) Electioneering Communicati--For purposes of this subsection
(A) In general

(i) The term ‘electioneering communication' means any broadcast, cable, or satellite
communication which

() refers to a clearly identified candidate for Federal office;
(1) is made within-

(aa) 60days before a general, special, or runoff election for the office sought by the
candidate; or

(bb) 30 days before a primary or preference election, or a convention or caucus of a
political party that has authority to nominate a candidate, for the offiaghsdoy the
candidate; and

() in the case of a communication which refers to a candidate for an office other than
President or Vice President, is targeted to the relevant electorate.

(ii) If clause (i) is held to be constitutionally insufficient by fifidicial decision to support
the regulation provided herein, then the term ‘electioneering communication' means any
broadcast, cable, or satellite communication which promotes or supports a candidate for that
office, or attacks or opposes a candidate fbat office (regardless of whether the
communication expressly advocates a vote for or against a candidate) and which also is
suggestive of no plausible meaning other than an exhortation to vote for or against a specific
candidate. . .

(B) Exceptions
The term 'electioneering communication' does not include

() a communication appearing in a news story, commentary, or editorial distributed
through the facilities of any broadcasting station, unless such facilities are owned or
controlled by any politicaparty, political committee, or candidate;

(i) a communication which constitutes an expenditure or an independent expenditure
under this Act;

(iii) a communication which constitutes a candidate debate or forum conducted pursuant to
regulations adopted byhe Commission, or which solely promotes such a debate or forum
and is made by or on behalf of the person sponsoring the debate or forum; or

(iv) any other communication exempted under such regulations as the Commission may
promulgate (consistent with thequirements of this paragraph) to ensure the appropriate
implementation of this paragraph, except that under any such regulation a communication
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this sectioras a monumental step in stemming the tide of negativeaditics pointed out the

loopholes it provided and argued that it restricted the most basic free speecttighitsle the

may not be exempted if it meets the requirements of this paragraph and is described in
sectiond31(20)(A)(iii) of this title

(C) Targetingo relevantauthority

For purposes of this paragraph, a communication which refers to a clearly identified
candidate for Federal office is 'targeted to the relevant electorate' if the communication can be
received by 50,000 anore persons. .

Id. See als@HIRTY YEAR REPORT, supranote 177at7-8 (summarizingSection 201 and the challenges that
followed the enactment of the BCRA).

185 Seel2 CoNe. REC. H270 (Feb. 12, 2002) (statement of Rep. Lucas)

The ShaysMeehan billis the only campaign finance reform bill that effectively deals
with soft money and the sham issue ads.

In 1996, $262 million of unregulated soft money was spent on campaigns. Estimates of
the 2000 election place that amount of money, soft, money at abebalf billion dollars. . . .

This money from unrevealed sources has the effect of drowning out the voice of the
average citizen, and it is often used to run thealed issue ads funded by the wealthy interest
groups which oftentimes flood a candidOs district just days before an election. These ads are
put together by unknown, unaccountable sources and are often misleading or sometimes simply
untrue. Of course, no one knows where the ad came from, so no one is called to task for these
misleadiry, sham ads

Id. Seealso12 CoNG. REC. H270 (daily ed. Feb. 12, 2002) (statement of Rep. Boyd) (Ol think they are cynical
because the public believes that the current system is skewed to give the wealthiest people in this country and
the largest speciatterest groups a greater say in shapingpalnlic policy.O).

186 5ee33CoNG. REC. S2116 (daily ed. Mar. 20, 2002) (statement of Sen. Lé@0me argue that if we only close
the soft money loophole to political parties, the money we cut off to thiegpuiill be redirected to special
interest groups. | believe it will not happen that way because candidates and public officials running for
reelection and their agents will not be allowed to solicit it O).See alscCharles FriedA Campaign Lawl hat
Curbs More Than Contributionsl.Y. TIMES, Dec. 30, 2003at A3Q http://www.nytimes.com (search Oa
campaign law that curbs more than contributionsO and follow the hyperlink)

Imagine a law that made it a crime for a newspaper to publish any
article o r editorial that "refers to a clearly identified federal
candidate" or "supports" or "attacks" a candidate within 30
days of a primary or 60 days of a general election. Few doubt that
this would be a flagrant violation of the First Amendment. But
Section 204 of the new Bipartisan Campaign Reform Act, known as
the McCain - Feingold law, makes it a crime for the Sierra Club or
the National Rifle Association to buy airtime to support or attack
a candidate.
Id. But see Dunham, supra note 183;
The second r  ed herring of reform foes is that the new law violates
the First Amendment by limiting freedom of speech through
restrictions on advertising and donations Coe [M]a ny issue -
advocacy ads are simply campaign commercials masqueradmg as issue
advocacy. If  they had been campaign ads, they would be subject to
federal regulation.
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BCRA prohibits corporations and unions from running attack ads abadtitipaok two months

before the general election, it does not prevent organizations that register as 527 Political Action
Committees because they do not advocate the election or defeat of a particular cfididate.

an attempt to regulate such organizatiand limit the potential false attack ads, Congress
inserted Section 318 into the BCRE. The section, sponsored by Senator Ron Wyden, requires

a candidate or organization to endorse the television or radio ad they sidnisatid not take

Id.

87 THIRTY YEAR REPORT, supranote 1777-8 (the law requires 5270s to disclose their payments for ads and the
source of the funds usedyeelohn Samples & Patrick Bashakhget he NewLoopholesN.Y. TIMES, Nov. 5,
2002,at A27,http://www.nytimes.com/ (Search Omeet the loopholesO, then follow Omeet the loopholesO
hyperlink) (Goft money will stay in politics. . . .The new law will allow state and local party soft money fund
raigng for purposes of generic voter registration andogithe-vote efforts.0).

188 Bipartisan Campaign Reform Act of 2002 & 318, Pub. L. No-38{2002) (amending 2 U.S.C. & 434 (1971))
(describing standards for identifying sponsors of eleatiated avertising);

(1) COMMUNICATIONS BY CANDIDATES ORAUTHORIZED PERSONS--

(A) By RaDIO-- Any communication described in paragraph (1) or (2) of subsection (a)
which is transmitted through radio shall include, in addition to the requirements of that paragraph,
an audio statement by the candidate that identifies the candidate and states that the candidate has
approved the communication.

(B) By TELEVISION.--Any communication described in paragraph (1) or (2) of subsection (a)
which is transmitted through televasi shall include, in addition to the requirements of that
paragraph, a statement that identifies the candidate and states that the candidate has approved the
communication. Such statemefifi) shall be conveyed by'(l) an unobscured, fulkcreen view
of the candidate making the statement, or"(ll) the candidate in-ew®me accompanied by a
clearly identifiable photographic or similar image of the candidate; and"(ii) shall also appear in
writing at the end of the communication in a clearly readable mawitie a reasonable degree of
color contrast between the background and the printed statement, for a period of at least 4 seconds.

2) COMMUNICATIONS BY OTHERS--Any communication described in paragraph (3) of subsection (a)
which is transmitted through rdor television shall include, in addition to the requirements of
that paragraph, in a clearly spoken manner, the following audio statement: '
responsible for the content of this advertising." (with the blank to be filled in with the nanee of th
political committee or other person paying for the communication and the name of any connected
organization of the payor). If transmitted through television, the statement shall be conveyed by an
unobscured, fulcreen view of a representative of théditimal committee or other person making
the statement, or by a representative of such political committee or other person-ioveoj@nd
shall also appear in a clearly readable manner with a reasonable degree of color contrast between
the backgroundrad the printed statement, for a period of at least 4 seconds.

is

Id.

189 |d. See alsd.iz Sidoti, Stating the Obvious In Political Ads Could Limit Negative Commerdialsn TRIB.,
Nov. 13, 2003, http://www.signonsandiego.com/news/politics/20031403 stardbyyourad.html (stating
Senator Dick Durbin, a big proponent of the section, believed it would cause a decrease in negative ads while
others claimed the provision was unconstitutional because it punishes free speech).
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long for poltical action committees and politicians alike to challenge the constitutionality of
both Sections 201 and 318.

b. McConnell v. FEC

Senator Mitch McConnell, the Senate majority whip, opposed the BCRA from the
start’®® Days after Congress passed the BCRAaB® McConnell and the National Rifle
Association (ONRAO) filed a complaint alleging a violation of the First Amendthehtthree
judge panel struck down nine of the twenty challenged provisions causing nearly every party to

the lawsuit to appeal somerpaf the district court®s rulidtf However, the Supreme Court, in

a 54 decision, upheld almost every provision of the BCRAThis section examines only the

19 See148ConG. REC. S2126 (daily d. Mar. 20, 2002) (statement of Sen. McConnell) (OSkiaghan restricts
the free speech rights of individuals, parties and groups, but not the media. The issue ad restrictions are so
onerous that many individuals and groups will choose not to speakofRuaturse, the media will still be free to
speak their mind.0). Senator McConnell was not the only Senator adamantly opposed to th&&Ca#d 48
CONG. REC. S2106 (daily ed. Mar. 20, 2002) (statement of Sen. Stevens) (Oln terms of this legiklzian
reached the conclusion that it, too, is unconstitutional. If théhaillvas reviewed in Buckley v. Valeo was
unconstitutional, this one surely is. It does not provide a level playing field.O).

191 geeTrevor PotterMcConnell v. FEC Jurisprdence and Its Future Impact On Campaign Fina6@eJ. Miam
L. Rev. 185, 186 (2006) (OMore than eighty plaintiffs were party to ten different lawsuits challenging virtually
every provision of the law.Q} inda Greenhousdustices Hear Vigorous Attacka dlew Campaign Finance
Law, N.Y. TIMES, Sept. 9, 2003, at AIA25 (describing the arguments made by the appellants and the questions
posed by Supreme Court Justices).

192 McConnell v. FEG 251 F. Supp2d 176 (D.D.C 2003) (per curiamiffOd in part, rev@dpart, 540 U.S. 93
(2003) A special provision in the BCRA provided for expedited review of the law and a quicker path to the
Supreme Courtld. at 202 n.31 (referencing 2403(a)(1) of the BCRBipartisan Campaign Reform Act of
2002, Pub. L. No. 10755, = 408a)(1) (2002). See alsdotter,supranote193 at 187 (@fter the district panel
issued its decision, parties on both sides filed notices of appeal with the U.S. Supreme Court and, pending review
by the Supreme Court, the defendants and mattyegblaintiffs asked the district court to stay all or part of its
decision.Q)Greenhousesupranote 193.

[N]early every party before the Supreme Court was appealing part of the lower court's judgment and
defending another pariTo avoid linguistic cofusion . . . the court called those who had filed the
original lawsuits plaintiffs and those who opposed the lawsuits defendéaitels that the
Supreme Courtwhich speaks in terms of OpetitionersO and Oappehastbdly ever used.

Id. at A25

193 The SupremeCourt foundSection318 of the BCRA, which forbid minors less than 17 years of age from
contributing to political campaigns, violatednors@-irst Amendment rightsMcConnel] 540 U.S. at 108 (citing
Tinker v. Des Moines Indep. Cmty. Schodbki) 393 U.S. 503 (1969)).
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CourtOs holding pertaining to its finding that the sections of the BCRA which relate tolpolitica
advertisements did not violate the First Amendnight.

The Court held that Section 201 did not violate organizationsO First Amendment rights
even though Section 201 prohibited organizations from running issue ads sixty days before a
general electio® The Court found that the express advocacy limitation creatBddkleywas
based on a statutory interpretation rather than a constitutionalffagisday®s most effective
ads, the Court found, did not use the words Ovote forO or Oelect,O but werateadesstd
influence the electiof’ According to the Court, ads did not require an Oexpress advocacy
line.3% According to the Court, rigidly requiring the restriction of ads that contained an Oexpress
advocacy lineO had not combated real or apparenptiont™® Thus, the Court noted, Congress

adopted the BCRA to remedy the weaknesses of this éffeinally, the Court stated that the

194 Seesupranotesl86and190and accompanying text.

195 McConnell v. F.E.C540 U.S. at 10D3 (finding that whilea major premise of the plaintiffOs argumerhat
Buckley v. Valeprovides aconstitutionally mandated a #rbetween expresslvocacyand issue advocacy and
the First Amendment protexcspeakersvho engage ifssue advocagyhis argumeninisapprehends the CourtOs
prior decisionsO)SeeBuckley 424 U.S, at 2627 (holding that restrictions on individual coibiutions to
political campaigns did not violate the First Amendment since they were designed to enhance the integrity of
representative democracy by guarding against corruption).

1% McConnel) 540 U.S at191-92. In Buckley the Courtwrestled with thelifference between express advocacy
and issue advocacy in political advertisemeihds. Express advocacy requiréidancialdisclosure of and
reporting requirements, issue advocacy did hat. To assist with interpreting its opiniatine Court inBudley
provided examples of express advocacy such as Ovote for,0 Ovote againstQandtbkese words becarte
basis of the Omagic wordsO requiremiehtat 191. See als®uckley 424 U.S. at 8 (Ot would naively
underestimate the ingenuity arebourcefulness of persons and groups desiring to buy influence to believe that
they would have much difficulty devising expenditures that skirted the restriction on express advocacy of election
or defeat but nevertheless benefited the candidate's cangpaign.

197 McConnel] 540 U.S.at193-94.
198 Id

199 Id

200 Id
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restriction the BCRA had on free speech was minimal compared with the interest of Congress in
preventing corruptiof>*

The McConnellCourt took an important step in the prevention of false campaign ads by
prohibiting corporations and unions from running issue ads on behalf of the candidate they were
supporting?® However, only four years later, IBEC v. Wisconsin Right thife, the Court
limited the scope of Section 203 of the BCRA by ruling that it only applied to ads that
specifically appealed to voters to vote for or against a specific canffitiadenong the CourtOs
chief concerns was the chilling effect the ad wouldehan free speedi? The sections of
BCRA regulating political advertising illustrated CongressOs willingness to regulate potentially
damaging political ads, while the CourtOs subsequent decisions provide evidence that the chilling
effect rationale ofNew York Times Co.s alive and must be considered if a false political
advertising statute is to survive constitutional challed@esNext, this section examines the

application of the BCRA to the Internet.

201 Id

?%2 SeeEditorial, A Campaign Finance Triumph.Y. TIMES, Dec. 11, 2003, at 42liscussing the frespeech
ramifications of theMcConnelldecision for corporations and unions who ran falssue ads)

23 FEC v. Wis Right to Life,551 U.S. 4492007) (holding that an ad may only be regulateSeiction 203 of the
BCRA if it can only be interpreted as advocating for or against a politician and due to the potential chilling effect
on politicalspeech an intent and effect test will not be allowed)

204 14.at 451 ( O[T] he proper standard for an as - applied challenge to BCRA @
203 must be objective ....[and] must entail minimal if any discovery, to

allow parties to resolve disputes quickly witho ut chilling speech through the
threat of burdensome litigation. 0)

205 See supraote161and accompanying text (discussing the CourtOs concern with the vagueness of the CDA).
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c. Shaysv. FECand the FECOs Response

In October 0f2002, two members of the House of Representafivéied a complaint
against the FEC claiming, among other things, that the FEC was incorrect in its determination
that the BCRA did not intend Internet communications to be classified as Opublic
communicansO and thus able to be regulated as Ocoordinated communitiaied-EC
specifically determined Opublic communicationsO did not apply to the Internet despite broad
language in the BCRA that could include the IntefffetThe FEC believed that the Intet was
not a public communication because the BCRA had not specifically mentidfiedTihe district
court concluded that the FECOs interpretation of the BCRA undermined the purpose of the
BCRAZ° The district court cited CongressOs repeal of coomfinagigulations, since the
existing rules were too limited in what kind of conduct classified a communication as

coordinated, as a basis for its decisibh. Not classifying the Internet as a public

2% ghays v. FEC, 337 F. Supp. 2d 28,(8.D.C 2004) affOdi14 F.3d 76 (D.C. Cir. 2005)Representative
Christopher Shays from Connecticut and Representative Martin Meehan from Massachusetts were also the co
sponsors of the BCRA in the House of Representatiles.

27 |d. at 65 See als@HIRTY YEAR REPORT, supra Note 177at 23 A Ocoordinated communicationO is a

communication that is coordinated with a candidate or party commitegieral Elections Commissidi CF.R.

2109.21 (2008). Generally, in order to@®ordinategdthe comnanication must be: (1) paid for by someone

other than the candidate, (2) specifically advocate for or against a candidate, or (3) be at the request or suggestion
of the candidate, his committee or the party commitEEsmERAL ELECTION COMMISSION, COORDINATED

COMMUNICATIONS AND INDEPENDENTEXPENDITURES(June2007),
http://www.fec.gov/pages/brochures/indexp.shtml#CC.

2% Shays337 F. Supp. 2dt 66. SeeBipartisan Campaign Reform Act, 2 U.S.C. a 431(22) (200&fiting
Opublic communication® a®@municéion by means of any broadcast, cable, or satellite communication,
newspaper, magazine, outdoor advertising facility, mass mailing, or telephone bank to the general public, or any
other form of general public political advertising.O).

209 Shays337 F. Spp. 2d at 66.
20 1d. at 71.
2L 1d. at 70.
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communication, the court warned, would allow politiciangvade campaign finance laws and
compromise the very purpose of the @6t.

The FEC, in response to the district courtOs decisi®hays solicited opinions from
experts in campaign finance as to how to include the Internet into Opublic communié&tions.O
Eventually, it decided to amend the definition of public communications to include
communications over the Internet placed for a fee on another personOsZebsieedecision
of the FEC limits the scope of this CommentOs proposal as it effectively mesiblaggers and
other online publication> This Comment next explains why using the actual malice standard
is appropriate to regulate false political ads, including those posted on the Ififernet.
Furthermore, it demonstrates that actual malice standiaed not need to be reconciled with
Reno or McConnell because its scope does not violate the CourtOs rulingerin or

McConnell?*” Finally, it dismisses other proposed remedies for defamed polititfans.

[l. ANALYSIS

The CourtOs actual malice standamd defamation of public officials and CongressOs

limited regulation of political advertisements by campaign finance laws have not provided an

212 |d. Two purposes of the BCRA were to regulate soft money and to regulate adveSisingupr&art I11.A

(describing the purposes of the BCRA).

23 Internet Communications, 70 Fed. Reg. 16,967 (Apr. 4,)280%e codified as 11 C.F.Rt. 100, 110, 114
(stating FECOs proposed rules on Internet communications).

214 11 C.F.R=100.26 (2006).

215 seeDavid PaceFEC WonOt Regulate Internet PolitRedOrbit NewsMar. 27, 2006,
http://www.redorbit.con/news/technology/445102/fec_wont_regulate_internet_pdl{fidsternet bloggers and
individuals will therefore be able to use the Internet to attack or support federal candidates without running afoul
of campaign spending and contribution limits.0). ABE voted & to regulate only paid political advertising
and includes the use of corp@abmputers for political activities as long as the person was not coerced into
participating and the activity is done on the personOs ownltime.

2% gee infraPart IV.A (discussing the criticisms biew York Time€o. and the proposals of others and the
guestions that need to be resolved).

27 See infraPart IV.B (explaining why the actual malice standard does not vidkxe.

218 gee infraPart IV.C (summazing and rejecting alternative proposals to the actual malice standard).
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appropriate remedy for politicians defamed by false*&8d3hey have not revived the American
public that has grow jaded by politics eithéf® With a new age of campaigns and the
utilization of the Internet in the dissemination of false ads, the actual malice stan&aittivan

has new meaning and should be kept to regulate false campaign adverti$€migtatsy crtics

of Sullivanremain, and the combination of common law and Congressional regulation of false
political ads leave many questions unanswered, including: (1) whether the actual malice standard
is appropriate for regulating false political advertisemen{®?What role does the Internet play

in redefining the meaning of Oreckless disregard for the truthO? And (3) How should an
individual politicianOs false ad posted on his YouTube page or personal website be regulated?
This Comment first demonstrates thiae actual malice standard is appropriate for regulating
false political advertisement& This is true because a Oreckless disregard for the truthO has new
meaning with the evolution of the Internet, yet it can still prevent protected speech from being
chilled?*® Next, this Comment reconciles any conflict the actual malice standard has with the
CourtOs regulation of the InternetRenoand of campaign ads in the BCRA. Finally, this

Comment examines and critiques proposed alternatives of the actuak nsédindard®

219 geeGoldmansupranote23, at 89097 (stating that Congre@sattempt to remedy the epidemic of negative
advertising has been unsessful).

220 sedd. (stating Congressional action has not cured the epidemic of negative advertising nor piesvented
destructive consequences, suclthepublicOfoss of respect for politicians or the lower voter turnoS@e also
Kane,supranote38, at 760 &rguing thanhegative political advertisinig thebiggest problem in politiceday
(quotingED ROLLINS & TOM FRANK, BARE KNUCKLES AND BACK ROOMS: MY LIFE IN AMERICAN PoLiTics 351
(1996).

221 geginfra Part V (discussing a remedy that woutthsider the implicationsf the Internefor the actual malice
standard while providing politicians with enough recourse to discourage further false ads).

222 gee infraV.A (highlighting Justice Scalia and Justice WhiteOs critiqideaf York Time€o. but finding the

actual malice standard to be appropriate for regulating false ads).
223 |d. (describing the InternetOs role in redefining the definition of Oreckless disregard for the truthO).

224 gee infraPart IV.B (discussing the effect tBeipremeCourtOs ruling iRenoand Congre€8assage of the
BCRA hadon the actual malice standard).

225 gee infraPart IV.C (examining alternative approaches to the regulation of political advertisements).
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Alternate proposals ultimately either do not protect political speech enough or do not provide the
defamed party with an appropriate remétdy.

a. The Actwal Malice Standard Is the Appropriate Standard for False Campaign Ads

While many considr New York Times Ca judicially sound decision that guarantees the
rights of Americans to criticize politicians without fear of reprisal and symbolizes the CourtOs
support of civil rights movement, Justice White and Justice Scalia believe the casehstvaul
been decided differentf7’ At the heart of their criticism is the belief tHég¢w York Times Co.
goes too far in protecting the speakér. The actual malice standard essentially protects the
speaker from false statements of fact, which have nd Rireendment valué®® But it is
important to protect speech that is clearly false in order to protect speech that appears false, but is

actually true®°

226 Id

227 SeeHall, supranote39, at 392(Osllivan . . . was a necessary step in the legal confirmation of the [civil rights]
movement, one that shielded its leadership from exposure to the constraining effectsaninsiaitered,
common law rules of politicdibel.O) Carlo PedrioliA Key Influence on the Doctrine of Actual Malice: Justice
William BrennanOs Judicial Philosophy at Work in Changing the Law of SeditioylGosim. L. & PoL&
567, 568 (2004) (OThe opinion by Justice Brennan for the Supramieo€the United States aided the news
media in informing the U.S. public, without fear of legal retaliation, about the South's resistance to civil rights
advocates like Martin Luther King, Jr.@ut seeKane,supranote38, at 786788 (analyzing Juste Byron
WhiteOs criticism of tHéew York Time€o. decision in his concurrence Dun & Bradstreet, Inc(citing Dun
&Bradstreet, Inc. v. Greemoss Builders, Inc., 472 U.S. 749,77@%White, J., concurring))Dahlia Lithwick,
Target Practice: Justicecalia Sets His Sights on New York Tiresv. Sullivan SLATE, July 17, 2007,
http://www.slate.com/id/2170309/ (quoting an interview of Justice Sedléae hedescribeshis desire to
overturnNew York Time€o.).

228 John Deanjustice ScaliaOs Thougtaad a Few of My Own, on New York Times v. Sulli#amLAw, Dec. 5,
2005, http://writ.news.findlaw.com/dean/20051202.htepi6ting a report in which Scalia sdjt]he press is the
only business that is not held responsible for its neglig&acel arging that this is a clear allusion Mew York
TimesCo).

229 geeDun & Bradstreetinc, 472 U.Sat771 (White, J., concurring) {®e necessary breathing room for speakers
can be ensured by limitations on recoverable damages; it does not also requinegieyany public figures of
any room to vindicate their reputations sullied by false statements of fact.O).

230 gee supr#art I1.A.1c. (discussing Justice BrennanOs concern with chilling true speech in the interest of
regulating false speech).
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Justice White sought to balance the protection of the speaker to prevent chilling true
speech with the qrtunity for public officials to clear their name of false statem&htsHe
believed in limiting damages a public official could reco¥ér.However, this would allow
wealthy defendants to continue to defame a person without suffering more than a diap on t
wrist while less welbff defendants may be put out of business altogéffieFhis reasoning also
applies to a federal false advertising law; a wealthy candidate would pay the fine and continue
advertising while a less wealthy candidate would likely the advertisemerit* Additionally,
the actual malice standard would provide a high enough hurdle for plaintiffs to clear that if they
did prevail, substantive damages would be one way of deterring future false advéttising.

The actual malice standardviery difficult to satisfy, and it likely deters many politicians
from filing defamations suits even if they believe they have been defdfewvhile the
difficulty in proving actual malice plays a role in a politicianOs decision to file suit, the lack of an
appropriate remedy more likely prevents candidates from suing their oppdherbwever,

with the evolution and expansion of the Internet, proving actual malice is no longer an

%1 Kare, supranote38, at B7 (QJustice White] concludes that under a proper understanding bietler ork
TimesCo.doctrine, there is still room for public officials to vindicate their reputation as long as the vindication
comes in a form that is not liketg chill true speech.O).

232 seeDun & BradstreetInc, 472 U.Sat771(White, J., concurring) (illustrating Justice WhiteOs position on
damages available for public officials).

233 Kane,supranote38, at 788. SeeCostantinisupranote26, at 46971 (describing economical and emotional toll
a libel suit has on an individual).

24 gee infraPart V.AB (proposing to retain the actual malice standard without capping damages but only applying
damages to politicalandidates).

235 gee infraPart V.C (proposing a requirement that the candidate guilty of false advertising, in addition to paying
damages, prominently publish a retraction).

3¢ geeGoldmansupranote23, at 906 (O[Jtis a daunting burden to meet thetual malice test when a false )
statement is made about an opponent, particularly when the defendant denies knowledge of the falsity.O).

237 |1d. (QWhen the difficulty of proof of actual malice is combined with the tintexpense of trial . . . and the

complexity of proving damages, it is not surprising that few candidates bring challenges to false campaign
advertising.O).
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impossible mountain to climf® A Oreckless disregard for the truthO doesnean the same

thing in 2008 as it did in 1968° In 1968, a politician had very few sources available to him to

aid in his research of his opponent; today, everything from how a particular politician voted on a
Congressional bill to the details of theiraibrm can be accessed by a few clicks of the
mouse**® While the Internet makes it easier for candidates to recklessly disregard the truth, one
question remains: what defines trifth?Many political advertisements take quotes out of text,
misstate votingecords, or omit relevant details about their opponentOs &fionghich, if any

of these actions could be classified as a reckless disregard for the truth? Arguably, all of them
may be classified as suéi. While there are existing websites devoted toegaining the

veracity of politicianOs advertisements, speeches, and attacks on opponents, a statute regulating

238 gee infranote240and accompanying text (discussing the ease at which a poliisiatiiy record or stance on
an issue may be researched).

239 geesupraPart I1.A.3 (discussing the CourtOs clarification of the actual malice stan@rd\mant

240 The Washington Pokeeps an online database of Congmess voting records incluidg the roll call vote for
each proposed bill. U.S. Congress Votes DatabéiseH. POsT, http://projects.washingtonpost.com/congress/
[hereinaftetVotes Databagdedlastvisited Jan. 23, 2009)Most candidates for federal office, and every member of
Congess, has hisr herown website stating hisr herbiography, stance on issues, and platfo8ee e.gDick
Durbin Senate Website, http://durbin.senate.gov/index.&egenerallyUnited States Senate Web Site
http://www.senate.gov/general/contact oimhation/senators_cfm.cfiisting individual SenatorsO websites)
United States House of Representatives Web Igife//www.house.gov (follow ORepresentativesO hyperlink)
(listing individual RepresentativesO web sites)

241 Truth is defined as Oa gesleerm ranging in meaning from a transcendent idea to an indication of conformity
with fact and avoidance of erroM@EBSTERS THIRD NEW INTERNATIONAL DICTIONARY 2457(1986).

242 A 2008 advertisemeity Barack Obama, entitled OSold OutO, implied thatMofxain was responsible for the
closing of a Pennsylvania Corninganufacturingplant because he voted for tax breaks to ship jobs overseas,
when in reality the plant closed because it made a technology, cathode ray tubes, that was no long&eaweeded.
Justin Bank,ObamaOs Trade TrickeANNENBERGPOLITICAL FACTCHECK, Sept. 26, 2008,
http://www.factcheck.org/electior2008/obamas_trade_trickery.html. An ad in the same year by John McCain
alleged Barack Obama opposed clean coal because then Vice Piasidewiidate Joe Biden told someone in
Ohio, OWeOre not supporting clean coal.O0 The Obama website had an energy plan that supported clean coal, and
the Obama campaign claimed BidenOs remarks were taken out of cBatixiti RobertsonNot Coming Clea
on Coal ANNENBERGPOLITICAL FACTCHECK, Sept. 30, 2008, http://www.factcheck.org/elections
2008/not_coming_clean_on_coal.html.

243 geesupranotes83-96 and accompanying texdéscribing the CourtOs attempt to defimeckless disregard for
the truthGn St.Aman).
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false political advertisements will need to be unambiguous in its defiifflowhile the actual
malice standard is appropriate for a falsatpal advertisement statute, it must not infringe on
the CourtOs decision iamerican Civil Liberties Union v. Renor the Federal Election
Commission campaign rules. The next subpart thus addresses circumstances in which it would.

b. The Actual Malice fandard Can Be Applied to Nanedia Defendants Without

Violating Reno and Internet Campaign Laws

Narrowly interpretedNew York Times Cqrohibits public officials from recovering for
defamation against media defendants without proving actual malidelarge number of courts
have only applied the actual malice standard to media defendants, but many others have held that
the actual malice standard applies to both media andneatia defendanf$® While the lower
courts seem split as to whethew York imes Co.applies to nommedia defendants, the
Supreme Court, though never explicitly applying actual malice tenmextia defendants, in its
decision inBrown, effectively applied the actual malice standard to amedia defendarft’
Again, Justice White ms among the many critics who did not believe the actual malice standard

should apply to politician&® Due to the damaging nature of a false political attack, some

44 The most popular of these, factcheck.org, is apantisan, nofprofit O6bnsumer advocafor votersthat aims
to reduce the level of deception and confusion in U.S. politiabgut Factcheck.orgANNENBERGPOLITICAL
FACTCHECK, http//www.factcheck.org/about/. Factcheakg monitoss politicians@peeches, ads, and debatés
gains its legitimacy from not accepting funds from corporations, unions, political parties, lobbying organizations
or individuals. Id.

245 gseesupraPart 1I.A (discussing the Court@salysisin New York Time€o.and the definition of actual malice).

246 geeRichman supranote95, at 69295 (discussing cases in which courts have applied the actual malice standard
solely tomedia defendants versus cases iictvicourts applied the standardnedia anchon-media defendants).

247 SeesupraPart 11.A.3 (discussing the application of actual malice to false campaign spegychvin).
%8 See Dun & Bradstréginc.,472 U.S. at 29-74 (White, J., concurring)

Yet in New York Timesases, the public official's complaint will be dismissed unless he alleges and
makes out a jury case of a knowing or reckless falsehabdent such proof, there will be no jury
verdict or judgment of any kind in his favor, even if tiallenged publication is admittedly false.
The lie will stand, and the public continue to be misinformed about public mafidis. will
recurringly happen because the putative plaintiff's burden is so exceedingly difficult to satisfy and
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believe that politicians should be allowed to collect monetary damages without proviag actu
malice®*® The standard of proving defamation is only part of the challenge politicians face, and
a more lenient standard alone would not necessarily curb fal$e’ aimst notably, the lack of
an appropriate remedy that vindicates the official in thelip@s eye and attempts to fix the
damage caused by the false attack is a key reason politicians do not file defamatiéh suits.

Even if the Court proclaims the actual malice standard to apply tonedia defendants,
a law using it must not violate the @tOs decision iReng or the provisions of BCRA relating
to political advertisements? While Renoinvolved the Court striking down an act of Congress
that sought to censor indecent material from children, at its core, it required a proven benefit

from agovernment regulation to outweigh the interest in encouraging freedom of expféssion.

can be dischged only by expensive litigation.. . Furthermore, when the plaintiff loses, the jury
will likely return a general verdict and there will be no judgment that the publication was false,
even though it was without foundation in realifijhhe public is lefto conclude that the challenged
statement was true after all’heir only chance of being accurately informed is measured by the
public official's ability himself to counter the lie, unaided by the couftsat is a decidedly weak
reed to depend on fané vindication of First Amendment interests . . . .

Id. at 76769 (White, J., concurringffootnote omitted)

249 geeld. (White, J., concurringjarguing that O[n]othing in the central rationale beNiew York Time€o.
demands an absolute immunity framits to establish the falsity of a defamatory misstatement about a public
figure where the plaintiff cannot make out a jury case of actual malid@ub$eeRichman supranote95 at 697
(criticizing theNew York Time€o. decisionand arguinghat bymaking the defamation standard for public
officials less stringent, more suits will be won, causing candidates more careful in their ads)

20 see supraote B9 and accompanying tefdiscussing the difficulty o$atisfyingthe actual malice standaad
one of many reasons politicians do not file more defamation lawsuits).

%1 SeeKkane,supranote 38, at 79193 (proposing a judicial declaration of falsity as to the political advertisement)
Peter May State Regulation of Political Broadcast Advertgsi Stemming the Tide of Deceptive Negative
Attacks 72B.U.L. Rev. 179, 20 (1992) (proposing an administrative agency to instantly review claims of
defamation against political candidates).

%2 See suprdPart I1A, B.2 (discussing the CourtOs findihg CDA unconstitutional and the BCRA, along with the
FECOs rule adoptions to it).

253 Reng 521 U.S. at 885.

As a matter of constitutional tradition, in the absence of evidence to the contrary, we presume that
governmental regulation of the content ofesgieis more likely to interfere with the free exchange
of ideas than to encourage iThe interest in encouraging freedom of expression in a democratic
society outweighs any theoretical but unproven benefit of censorship.
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While CDA met its demise because it offered neither evidence of the benefit of censoring
material nor any efficient and economic way for websites to prevent minors Vieming
indecent materials, there is ample evidence that a law deterring politicians from airing false
political ads would benefit American citizefts. Additionally, a statute using the actual malice
standard to regulate false political advertisementsamglidates and providing a valuable remedy
would initially increase the number of defamation suits and thus reverse the negative effects of
such ads, while not disturbing the First Amendment jurisprudence specifically shielding the press
and protecting th&reedom of expression interest illustratedrieno®>

The final potential obstacle in using the actual malice standard to regulate false political
advertisements is Section 318 of the BCRA.Section 318 requires a candidate to endorse an
advertisemenais belonging to him; this would have no direct influence on a statute regulating
false campaign advertisements, and the two do not need to be rectticifedederal statute
requiring actual malice by a politician in creating an advertisement would coeleime
endorsement requirement of Section 318 and deter even more false advertisements without

relying on it to be effectivé’®® While many opponents of 318 believe it infringes on free speech

24 seaMarshall,supranote25, at 29396 (stating that false ads distort the political process, lower the quality of
discourse and debate, lead to voter alienation and lower turnout by fostering voter cynicism and distrust, inflicting
repuational or emotional impact on the attacked individu8ge alssupranotes24-26 and accompanying text
(discussing the effects of false advertisements on voters)

255 SeeGoldman supranote23, at 91213 (OIf anything the increased possibility of liability for false advertising
may encourage greater discussion of the candidatesO views on issues and ideas for Gtragdyrshall,
supranote25, at 297 ({$]anctioning false campaign speech may not, in any event, be an effective way of
informing the public. For one, adjudicating false speech claims is likely to take far longer than the election cycle,
so a formal decision on the truth or falsity of a campaiaim likely will not happen until it is too late.O)
(footnote omitted)

%% geesupraPart I11.A (discussing the BCRAectionghat apply to political advertisements). Section 201 will not
be analyzed as it applies to unions and corporations.

%7 geesupranote 19 and accompanying text (listing the provisionSettion 318 of the BCRA).
28 SeeJim Rutenbergrine Print Is Given Full Voice in Campaign Ad&Y. TIMES, Nov. 8, 2003, at Al.
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rights, the Court did not agree, and correctly found that auelquirement was constitutiorfaf.

The FECOs classification of the Internet as a public communication requires any paid
advertisements posted online to include the endorsement required in Secti6h Bl8ossible

loophole, however, includes social netkiog sites that allow you to post videos for ffée The

key interpretation is whether a personOs YouTube page is considered another personOs website
If it is, then there must be an endorsenf&ntif it is not, then no such endorsement is neétfed.

With millions of people viewing politiciansO videos, there is the possibility of politicians posting
endorsemenless ads, but a federal statute regulating false advertisements would not allow a

defamatory advertisement without a politicianOs endorsement foe eszaitiny’®* Before

29 gee supr#art I11.B (discussing the CourtOs rulindvicConnell which held nearly every challenged section of
the BCRA to be constitutional).

20 see Bipartisan Campaign Reform Act of 2002 = 318, Pub. L. No. 107 - 55 (2002)
( codified as amendedat 2U.S.C.n4 41d ( 2006)) , Robert D. Lenard & Ellen L.
Weintraub, FEC Internet Rulemaking - Background and FAQ,

http://www.fec.gov/members/weintraub/nprm/statement20060327.pdf (O The new
definition of Opublic communicationO continues to exclude communications over

the Internet, except for advertisements placed on another p ersonOs website.
Paid advertisements are the only Internet activity covered by the new

definition.O).

281 A very popular videssharing website, YouTube.com, allows users who create a profile to post videos for free,
though a video that violates communityidglines will be removed by the company. YouTube Community
Guidelines, http://www.youtube.com/t/community_guidelines (last visited Jan. 23, 2009).

#2youTube Terms oService http://www.youtube.com/t/terms (last visited Jan. 23, 20@8).YouTubeOs terro$
use page it states:

The content on the YouTube Website, except all User Submissions (as defined below), including
without limitation, the text, software, scripts, graphics, photos, sounds, music, videos, interactive
features and the like ("Content"Zé the trademarks, service marks and logos contained therein
("Marks"), are owned by or licensed to YouTube, subject to copyright and other intellectual
property rights under the law.

Id. Regarding Ouser submissi@n¥ouTube state§Y] ou retain all ofyour ownership rights in your User
Submission® but §bu hereby grant YouTube a worldwide, rexclusive, royaltyfree, sublicenseable and
transferable license to use, reproduce, distribute, prepare derivative works of, display, and perform the User
Submisions in connection with the YouTube Webgtéd.

%3 Seel enard & Weintraupsupranote260 (explaining the FECOs rule change regarding the classification of the
Internet as a Opublic communicationO andatihdications on political advertising).

%4 see supraotel7 (discussing the number of views each 2008 Presidential candidate had on his YouTube page)
infra Part V (proposing a federal statute that woulditatg false political advertisements, including those on the
Internet).
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discussing the details of proposed statute, this Comment dismisses alternative treatments of false
political advertisements.

c. There aréNo Better Alternatives in Dealing With False Political Ads

While there has not been a federahtste adopted to deal with false political
advertisements, many states have tackled the matter by creating campaign laws or voluntary
campaign code®® Most of the state laws use wording similar to the actual malice standard to
prohibit publishing falseampaign ads, but some use slightly different wordffigFor example
the Wisconsin statute provides for a variety of interpretations as to what a false OrepresentationO
means®’ While it can be interpreted as less stringent as the actual malice standess, itot
offer the politician any recourse other than the satisfaction of his opponent being charged with a
misdemeanof® Voluntary campaign codes are not as effective because they do not provide any

punishment for politicians who break théf.

265 SeeALASKA STAT. ©15.56.014 (2008)COLO. REV. STAT. ANN. ©1-13-109 (2009); MASS. ANN. LAWS ch. 56,
142 (2008);MINN. STAT. ANN. ©211B.06(200); Miss. CODE ANN. ©2315-875 (2008) N.C.GEN. STAT. 1163
274(8) (2008)N.D. CENT. CODE ©16.210-04 (2008) OHIO REV. CODE ANN. ©3517.21(2009); OR. REV. STAT.
©260.532 (209); TENN. CODEANN. ©2-19-142 (2008) UTAH CODE ANN. ©20A-11-1103 (2008) WASH. REV.
CODEANN. 842.17.5302009);WIs. STAT. ANN. ©12.05(2009).

266 The Ohio statute lists a number of practices a politician must refrain from doing during the campaign, including
lying about a voting record and falsely identifying the source of a state@am.Rev. CODEANN. ©3517.21
(2009). The Wisconsin code is not as specific, but states: ONo person may knowingly make or publish, or cause
to be made or published, a false representation pertaining to a candidate or referendum which is intended or tends
to affect voting at an electionV@s. STAT. ANN. ©12.05(2007).

%7 A representation is Oa statement or account esp. [sic] made to convey a particular view or impression of
something with the intention of influencing opinion or actiodM@BSTERS THIRD NEW INTERNATIONAL
DICTIONARY 1926(1986).

268 \W)s. STAT. ANN. ©12.05(2008). The statute also allows the politician to be removed from offieeSkibinski
v. Tadych 31 Wis. 2d 1891966)(Wisconsin Supreme Court affirming lower court decision not to oust election
winner because none ofststatements were materially false)

29 Goldmansupra23at 891. See alspMay, supranote253, at 20§proposing a voluntary campaign code for
Massachusetts politicians with a list of who signed the cabtiéghed in a news release).
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The nost obvious alternative in dealing with false political advertisements is to abandon
the actual malice standard altogeth®mand provide a different remedy than damages to a
defamed politiciaf’* Advocates of abandoning the actual malice standard suggesingr
political advertisements like commercial advertisem@fitdinder this theory, an advertisement
would be considered false if it probably deceived or misinformed V@tershe problem with
this standard is it does not protect political speech as thet Ghtended ilNew York Times
Co.?* Commercial speech promotes a product, but political speech is at the essence of what the
First Amendment protects, the right to speak out against the goverfimednly by retaining
the actual malice standard will pidial speech get the proper protection it desef{fes.

In sum, the expansion of the Internet has given new meaning to Oreckless disregard for
the truthO and made it easier for politicians to prove actual mdlideurthermore, using the

actual malice standa to regulate false political advertisements, including those on the Internet,

270 seeGoldmansupranote23, at 91517 (proposing a remedy that uses the Odemonstrably falseO standard of
commercial advertisingRichman,supranote95, at 68697 (discussingarious political scholafsolutions to
the dilemma of regulating false campaign advertisements, including the abandonment of the actual malice
standard for nomedia defendants); Marshadlipranote25, at 32122 (advocating approaching the false
political ad problem from a campaign finance direction).

271 Kane,supranote38, at 79193 (proposing a judicial proclamation of truth entered into the public record as the
proper remedy for a defamed individual).

272 geeClay CalvertWhen First Amendment Principles Collidéegative Political Advertising & the
Demobilization of Democratic SeBovernance30Loy. L.A. L. REv. 1539,156466 (1997) (Rlegativepolitical
adsare nofpolitical speectdeserving of heiglkenhed First Amendment protectioAttack adsare better
categorizedasdemocracy disablingpeech Theseads which deter participation in thgolitical process, should
receive only the intermediate protection affordechmerciaspeectO) Goldman supranote23, at 916
(discussing the benefit of evaluating the truth of a political advertisement using the commercial speech standard).

273 SeeS.C. Johnson & Soninc. v. CloroxCo, 241 F.3d 232, 238 (2d Cir. @D) (defining false for the purposes of
evaluating a commercial advertisement).

2" SeesupraPart I1.A.1.c (discussing the risk of chilling political speech).

27> Seesupranote54 and accompanying text (illustrating tBeurt@ concern with ensuring bast debate in the
political arena without fear of being sued).

278 Sednfra Part V.A (proposing to retain the actual malice standard in order to ensure political speech is properly
protected).

277 Id
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would not violate the rulings of the Court Renoor McConnell?”® Additionally, while many
other remedies and standards have been proposed, none protect political speedbgeththe

Court requires while providing a public official a meaningful rem@&dy.

V. PrROPOSAL

While voter turnout in presidential elections is on the rise, nearly forty percent of eligible
voters do not voté®*® False campaign advertising, especiafijthe negative variety, has been
shown to effect voters, and although it is not solely responsible for people staying home on
Election Day, it is at least partially to blarffé. The common law regulation of defamation
against politicians has protected piold speech from being chilled, but has not reduced the
number of false advertisements, increased voter turnout, or caused a moreriesged
campaigrf®® This Part proposes to retain the actual malice standard in a federal statute
prohibiting false potical advertisements. Furthermore, this Part proposes to penalize politicians
who violate the statute with monetary damages and to require them to issue a retraction by the

same medium and for an equal amount of time as the original false advertis@aitibnally,

278 geeinfra Part V.B (distinguishing potentiakgulation of Internet from the failed regulation of the CDA and
demonstrating the absence of conflict between a potential statute and the BCRA sections held constitutional in
McConnel).

219 gee suprdart IV.C (summarizing other proposals for false cagrpads and discounting them based on the
CourtOs reasoning).

280 Michael McDonald2008 General Election Turnout Rajéarch12, 2009,
http://elections.gmu.edu/Turnout_2008G.html (showing an overall voter turnout of 61.7% in the 2008
Presidential Eleabin).

281 RobertRoy Britt, Negative Political Ads Elicit Fear and AnxietyvESCIENCE, Oct. 16, 2008,
http://www.livescience.com/culture/0810%&itercooler2.html (OTJhose who saw the negative ad reported
being the mosanxious, worried and afrgidndthose who saw the positive ad were the most hopeful, reassured,
and confident. The latter were also more interested in the campg@igipBasis omittedl) See alsGeth
Borenstein;This Is Your Brain on Negative AMSNBC,Nov. 3, 2006,
http://www.msnbansn.com/id/15549677(egative ads make supporters of the attacker more likely to vote and
followers of the victimized candidate depressed and less likely to vote.O).

282 SeesupraPart HI.A (discussing the problems false advertisthgtcauses and tH@ourtOs commitment to
protecting political speech).
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this Part proposes a requirement that the candidate, and not the government, initiate the lawsuit.
Finally, this Part suggests the statute should include an expedited track to federal court to ensure
a timely review.

a. Remin the Actual Milice Standard

The actual malice standard has been part of free speech jurisprudence for over forty
years®®® It safeguards political speech and should continue to & Seet, it has new meaning
with the increasing use of the Internet by politici#isNo longer does it take Sherlock Holmes
like detective work to discover a politician®Os position on an issue or how he voted &f°a bill.
Perhaps a Oreckless disregard for the truthO could now entail a politician spending only twenty
minutes researching hispponentOs views before making allegations about his opponentOs
beliefs?®” With the ease of navigating the Internet, the actual malice standard is no longer an

insurmountable mountaf®

b. Apply Monetary Damages Only to Candidates and Require a Retraction

The Court, inNew York Times Caand its progeny, sought to protect the press from

exorbitant monetary damag®&s. Allowing politicians to recover large damages against the press

283 SeeNew York Times, Co376 U.S. at 2565 (discussing the factual historyéw York Time€o).

284 See supr#art M.A. (advocating for the continued use of the actual malice standard betésseotectons
for political speech).

285 See supr#art M.A. (discussing the new meaning@éckless disregard for the tr@m light of easier access to
informationvia the Internét

286 Seesupranote242 (describing fhe Washington Post@ebste that tracks how Congressmen voiebills and
the location ofdirectoriesfor politiciangOwebsites).

287 Id

288 But seeGoldmansupranote23, at 906 (discussingow a lack of appropriate remedies, rather thardiffieulty
of proving actual malices really preventing politicians from filing defamation shits

29 gee suprdart I.A.1b (discussindrow the size and nature of the damage awalein York Times Cdactored
into the CourtGdecision to create the actual malice standard).
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could seriously jeopardize the existence of the press as an institlti@mading a statute that

limits damages to the creator of the false ad would neutralize this re@he imposition of
damages does nothing to halt the damage done by a faf$e &daddition to damages, it is
necessary for a federal statute to require digah found guilty of airing a false advertisement
about his opponent to publish a retraction on the same medium and for equal time as the
advertisement raft> While this will not completely reverse the damage of a false ad, it will
have a tweprong effet?®* First, it will officially vindicate the defamed politician and likely

cause voters to, at the very least, reconsider their opinion of the caritid&econd, it will

20 geeGertz 418 U.Sat349.

In most jurisdictions jury discretion over the amounts awarded is limited only by the gentle rule that
they not be excessiveConsequently, juries assess punitive damages in wholly unpredictable
amounts bearing no necessary ielatto the actual harm causednd they remain free to use
their discretion selectively to punish expressions of unpopular vielike the doctrine of
presumed damages, jury discretion to award punitive damages unnecessarily exacerbates the
danger of meid selfcensorship.

Id.

291 since this statute is only concerned with the regulation of political advertisements, the risk of a newspaper being
sued for $500,000, unlike Mew York Time€o., is not present.

292 Seesupranotes22-26 and accompanying text (discussing the eftédéalse campaigns American politis
despiteexisting liability for defaming publi@ officials).

293 This is similar to a judicial declaration of truth, but it requires the offertmty to admit its wrong to America.
See generallikane,supranote 38, at 79193,

[T]he candidate would have an official vindication of her reputation that could then be used in the
community to rehabilitate her own reputation and, depending on thenstances under which
the falsehood had been published in the first place, undermine the credibility of her electoral
opponent.

Id. at 792.

29 Richard Duham,UT Poll Shows McCain, Coryn with Comfortable Margikus. CHRON., Oct. 29, 2008,
http://www.chran.com/disp/story.mpl/front/6084678.html (noting in Presidential campaign of 2008 a rumor
began to spread on tatkdio that Senator Barack Obama was a Muslim, despite hidd¢aecde membership in a
Protestant Church and his opponentOs attempt to infosugpsrters of the truth; in a poll taken one week
before the election 23% of Texans still believed Obama was a Muslim).

25 gee generallyKane, supra note 38, at 792 (discussing the benefits of a

judicial proclamation of truth) ; Borenstein, supra note 283 (Concerning false
negative political ad s, OOl[e[ veryone says, 'We hate them, they're terribleO .
[ h] owever . .. [ tThey seem to work. O And politicians know it because the
latest figures show that by nearly a 10 - to - 1 ratio, political parties are
spen ding more money on negative ads than positive ones.0)
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impose further damages on the guilty defendant by forcing him to pay for a cetract deter
politicians from airing advertisements that are fafSe.

c. Make the Candidate liate the Lawsuit and Give It Priority to Ensure a Timely

Decision

Critics of the actual malice standard have proposed the creation of a governmental
agency chaged with investigating false advertisemefits The federal statute should remove as
many political motivations as possible, and granting power to a government agency would call to
question the nopartisan nature the statute is supposed to ffivinstead an action under the
federal statute should be heard by a district court in the district of the advertisementOs origin
within two days of its filing?>® Campaign slander cases present a timeliness challenge that
requires them to be decided before the cagmpis over’®™ A jury trial could be cumbersome

and lengthy, but is required by th® Zmendment to the Constitutidh: To solve the timeliness

29 gee generallivark PrestonPolitical Television Advertising to Reach $3 Billj@NN, Oct. 15, 2007,
http://www.cnn.com/2007/POLITICS/10/15/ad.spendinggx.html(O[M]ore than $800 million will bspent on
TV ads in the battle for the White Hous€NN Election CentetElection Tracker: Ad Spending
http://www.cnn.com/ELECTION/2008/map/ad.spending/ (last updated Nov. 4, 2008) (showing a total $450
million was spent on political advertisements betwBarack Obama and John McCain).

297 SeeGoldman,supranote23, at 92-25 (describing the procedural protections afforded to politicians in a federal
statute giving the government authority in regulating fatsapaign advertisements).

2% |d. at 92 (proposing the government initiate a judicial investigation but the case ultimately be decided by a
jury). But seeKane,supranote38, at 795

[W]here a judge could be called upon to rule on matters leadingg®e deamage awards, fines, or
criminal penalties, we trust judges to do their duty neutrally, even when the parties before them
have antagonistic political affiliationsThe oath of office, rules of judicial conduct, and oversight
of appellate review suffe in those circumstances to insure trustworthy adjudication on the merits.
There is no reason to believe that actions for campaign slander would be any different.

Id.

299 geeKane,supranote38 at 795 (Because of the breadth of their equitable powasrts often hear time
sensitive cases. Campaign slander actions would present no greater challenge to judicial management then
temporary restraining orders, preliminary injunctions, or other-farssitive actions.O).

300 Id

301 y.S.ConsT. art. VII.
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problem the district court judge should make a preliminary finding of the adOs veracity, issue a
cease and dediorder to prevent further political damage, and then instruct the jury during the
trial for damages and a possible retraction that his finding should not influence their ¥érdict.

In sum, a federal statute regulating false political advertisementsistedain the actual
malice standard dew York Times Cpbut provide a timely forum for a potentially defamed
politician to be heard. By ensuring a timely decision from a district court judge and requiring a
candidate found liable under the statutedyg gamages and issue a retraction, the propensity for

twisting the truth in political advertisements will diminish.

V. CONCLUSION

The American public has grown weary of political advertisements that manipulate the
truth and focus on out of context quotestead of substantive issues. Politicians continue to use
false political ads because they are effective and virtually unregulated. Requiring a politician to
endorse his own advertisement no longer deters him from defaming his opponent. While the
actwal malice standard for defamation of public officials has been a part of free speech
jurisprudence for four decades, the lack of a remedy that redeems the victim and deters future
assailants has prevented more politicians from filing suit. By providingnaedy that
sufficiently punishes the guilty politician while rehabilitating the defamed politicianOs image, the

protection of political speech will be ensured and the political discourse will escape the gultter.

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial
by jury shall be preserved, and no fact tried by a jury, shall be otherwés@mgned in any Court
of the United States, than according to the rulek@tbmmon law.

Id.

392 seeGoldman,supranote23, at 95 (O[R]equiring aight to ajury trial effectively would preclude prelection
relief.0).
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